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My dear Minister, 

I have great pleasure in forwarding herewith the Twelfth Report 
of the Law Commission on the Income Tax Act. 

2. At the request of the Government of India, the Commission 
agreed to take up the revision of the Income Tax Act and entrusted 
the task to a Committee consisting of Shri P. Satyanarayana Rao, Shri 
G. N. Joshi and Shri N. A. Palkhivala who was specially appointed a 
Member for the purpose of the revision of. this Act. 

3. The Committee held more than nine meetings, some of which 
were spread over several days and formulated a scheme for the revision 
of the Act. Some aspects of the work as well as the scheme were discuss- 
ed at meetings of the Statute Revision Section of the Commission held 
on the 22nd September^ 1956 and the 29th March, 1958. A draft Report 
prepared by Shri P. Satyanarayana Rao, the senior Member of the sec- 
tion of the Commission, dealing with statute law revision, was circulated 
to all Members of the Commission and their views invited thereon. These 
views together with the draft Report were discussed at a meeting of the 
Statute Revision ' ecdon held on the 2Trd a n d 24th Angus', 1958. Some 
suggestions'made by Members at this meeting were accepted and it was 
left to the Chairman and Shri P. Satyanarayana Rao to finally settle the 
Report in the light of the discussion. 

4. Shri G. S. Pathak, being outside India, is unable to sign the 
Report. But he concurs in the recommendations and has authorised the 
Chairman to sign the Report on his behalf. Dr. N. C. Sen Gupta and 
Shri D. Narasa Raju are unable to come down to Delhi to sign the Re- 
port but similarly concur in the recommendations and have authorised 
the Chairman to sign the report on their behalf. Dr. N. C. Sen Gupta 
while expressing his concurrence with the Report has added a separate 
note on certain points. 

5. The Commission wishes to acknowledge the services rendered 
by Shri S. A. L. Narayana Row, Commissioner of Income Tax, Shri 
N. Srinivasan, Deputy Secretary in the Ministry of Finance, and Shri 
K. N. Srivastava, Income Tax Officer, in connection with the prepara- 
tion of this Report. 
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INTRODUCTION 

1. There is hardly any Act on the Indian Statute Book 

which is so complicated, so illogical in its arrangement, ana refercr* 
in some respects so obscure as the Indian Income-tax Act, t0 the Ls-.v 
1922. 1 Courts and commentators have commented on the Commissico- 
illogical arrangement of the provisions of the Act. It has 
been repeatedly pointed out that the amendments made 
from time to time to the Act, directed as they frequently 
are at stopping an exit through the net of taxation freshly 
disclosed, are too often framed without sufficient regard to 
the basic scheme upon which the Act originally rested. Pro- 
visions dealing with the same topic or subject-matter are 
scattered through the various Chapters of the Act, and only 
a thorough knowledge of the whole Act would enable any 
one to find out all the provisions bearing on a certain point. 

Added to the illogicality of the arrangement are two other 
defects, inaccuracy in the use of language and a degree of 
obscurity which make it difficult to have a glimpse of the 
real intention of the legislature. As Lord Wrenbury said 
(with reference to the corresponding Act of the United 
Kingdom), “No reliance can be placed upon an assumption 
of accuracy in the use of language in these Acts”. 1 * * * 

2. The hopeless confusion into which the Income-tax 
law has fallen is mainly due to precipitate and continuous 
tinkering with the Act by the legislature. The amendments 
to the Income-tax Act have been so .short-sighted and so 
short-lived as to rob the law of that modicum of stability 
which is essential to its healthy growth. Before the provi- 
sions of the Act can be sufficiently clarified by the judicial 
process, new provisions are substituted in their place. In 
legislation as in other fields of human activity, it is well to» 
bear in mind the dictum of Bacon, “Tarry a little, so, that 
we may make an end the sooner." Stability is most essen- 
tial to the proper administration of a taxing statute, and 
if the tax structure of this country is to be put on a sound 
footing, it is essential that a halt should be called to the 

, making of ill-digested amendments in a frenzy of hurry 
which has characterised the history of income-tax law of 
the last few years. 

3. The Government has asked us to revise the Income- 
tax Act so as to make its provisions more intelligible with- 
out affecting its basic tax structure. The task is difficult 
and, as the Codification Committee in England said, “to 
expect from us a codification of the law of income-tax 
which the layman could easily read and understand was a 
vain hope, which only the uninstructed could cherish”. 5 It 


1 Rex v. Kensington Income tax Commissioner, 6 T. G. 613, 623 (H.L.) 

8 Report of the U. K. Committee ort Cod'ficatio of Income-tax Laws 

Cmd/sni, para 26, quoted in the Final report of the Royal Commissioti on 

the Taxation of Profits and Income, GMD/9434. page 330, para. 1080. 
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Js perhaps possible to make the provisions of the Act irore 
logical and clearer without affecting the tax structure bu 
certainly not possible to make the Act simpler whhout 
encroaching upon at least the fringe and verge of the tax 
structure However, we have made an attempt to arrange 
the provisions of the Act in a more logical manner and also 
to make them simpler and clearer W have : ‘** 1 $*j 

some of the principles well established by decisions but 
not contained in the provisions of the present Act 


4 In November, 1956, v.e issued a press communique 
and invited suggestions in this behalf We received sugges- 
tions from various individuals and bodies We have con- 
sidered these suggestions in redrafting the Act. 

Scheme of 5 As the first step m the simplification of the Act, 
i mpi £a we have made a fairly logical rearrangement and re-group- 
tiun. mg 0 f the sections of the Income-tax Act Each chapter 
deals with a particular topic. 

6 The next step was simplification of the language of 
the Act. This was done by splitting up the present sec- 
tions, which run into several pages into independent sec- 
tions. Wherever possible, provisos were removed and were 
converted into independent provisions of the Act 


7 As our terms of reference implied the restriction 
that the tax structure should not be altered, no major 
change affecting the substance of the law has been made 
in the substantive provisions. 

8 We, however, felt that a few minor changes in the 
substantive parts and a few major changes m the present 
procedural provisions would make for simplification These 
changes have been made and will be indicated in the appro- 

’ priate places. 


Alierai on if 
t*x itructurc 
went,! to 
maVe To « m 
pi Scat on 


9 We would like to say at the outset that there can 
be no real simplification of the Income-tax law without a 
simplification of the tax structure As this was beyond 
the purview of our work, our task of simplification has 
been greatly hampered 


Analog out 
tiaiWei 


10 We have examined the Income-tax Acts of other 
Sons and lhfS the sche r ne , of airangement of the sec- 
been dSfftS ,^« er iV vh ™ i nal °S? u s provisions have 
helD from ?hPm th u/ Acts > Xf e r a Y e denve d considerable 
We wish the Indian Legislature would 

oSbv^mt ture of thls countr y on the lines ad- 

opted by some other progressive countries 


We have examined these statutes ^ & 

desirable drawn uoon tL d wh , ere we thought 

framing our proposals ^ Provisions of these statutes in 
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12 We now proceed to indicate the lines on which Chan es pro- 
the Act has been redrafted and the important changes p 0 ^ in the 
effected by us. 

13. The changes made by us fall into two catego- 
ries : 

(1) changes of substance, and 

(2) changes of form. 

Changes of substance are discussed in the succeeding 
paragraphs; while changes of form or improvements in 
drafting will be explained in “Notes on clauses". 

There are certain changes which have not been embo- (Recommen- 
died in the draft clauses in Appendix I, but which we dations not 
regard as desirable. Our recommendations as to such embodied in 
changes will be found either in the discussion in the body A PP en 1X *)• 
of this Report or in the notes to the relevant clause in 
“Notes on clauses”, or, in the list of recommendations an- 
nexed to this part of the Report. 

14. As in the present Act, the preliminary Chapter Chapter x 
contains only two sections. One is the section head- preliminary, 
ed ‘Short title, extent and commencement’ and the other 

is the section containing definitions. 

Several new definitions were • found necessary and New defini . 
have been inserted. Of these, the following deserve notice — tions. 

A definition of assessment has been added to make it “Assessment” 
clear that “assessment” includes re-assessment. 

This expression has been used by decisions of courts “Assessment 
and is well-understood as meaning the financial year for Year”, 
which the assessment is being made at the rates prescribed 
by the Finance Act of the year concerned. A definition of 
‘assessment year’ has therefore been inserted in the Act. 


These are two new definitions which were found neces- “Average 
sary. In respect of several incomes which are included in J ate ° f 
the total income, abatement of the tax is given at the «AvenmTrate 
average rate of income-tax. The present Act provides a 0 f Super 
complicated process for the computation of the abatement Tax”, 
m section 17, where the method of working the average 
rate of income-tax is referred to. It was found convenient 
to give definitions of these two expressions and to refer 
to them in the appropriate sections instead of repeating a 
long clause every time. 


The basis of charge under the Act varies according as V N °, 1 ?* resi ' , 
a person is a resident of India or a non-resident. The ex- “Resident” 
pressions ‘Resident’ and ‘Non-resident’ have specific mean- 
ings for the purpose of the Act. It was, therefore, felt 
necessary to introduce these two new definitions in the 
Act. 
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A definition of ‘tax' has been introduced Under this 

definition, ‘tax’ means both mcome-tax and super-tax dia^e- 
able under the provisions of this Act The definition win 
make it clear that where income-tax is referred to in any 
provision of the Act only income-tax is meant, and where 
super-tax is referred to in any provision of the Act, only 
super-tax is meant Where 'tax’ is referred to, both income- 
tax and super-tax are meant 


Change 15 The definition of “assessee” has been amplified so 

exufog defi as tQ Jnc j uc j e all the various classes of persons who may 
, become liable for assessment or payment of tax or other 
‘ sum.* 

-Cipiul m- Item (m) of existing section 2(4A), which excludes, 
•ct". from the definition of ‘ capital asset ', land from which the 

income derived is agricultural income has been redrafted 
by substituting the words “agricultural land in India”. Land 
lying fallow and yielding no income should, it is felt, be 
excluded from this definition. Hence this change 

• income” The definition of “income” has been amplified so as to 
include profits and gains This will obviate the necessity 
of repeating the lengthy expression 4 income, profits and 
gams’ in the substantive sections Wherever practicable 
only the expression “income’’ has been used in the substan- 
tive sections 


Scheme of 16 The substantive provisions of the Act relating to 
tubstant ve one topic or subject matter are at present spread all over 
provuionj the Act This has naturally led to considerable difficulty 
m ascertaining a person’s liability under the Act For exam- 
ple, section 4 2. which deems certain incomes to accrue or 
arise in India is separated from section 4 which deals with 
the charge to tax of incomes accruing or arising in India 
Similarly, while most incomes excluded from the total in- 
come are dealt with in section 4(3) of the Act, there are 
some provisions pertaining to exclusion in other sections 
e g sections 14(1), 25(3) and 25(4) etc We have, therefore, 
in grouping the sections in various Chapters, taken care to 
see that all the provisions pertaining Iq a particular subject 
or topic are placed in the same Chapter 


^7 The substantive provisions are at present contained 
mainly in Chapters I, in and IX in the existing Act Chap- 
ter III deals with several subjects It deals with the basis 
of (marge, the computation of total income under various 
neaas, the rebates on life insurance premia and other mat- 
ters and the provisions pertaining to salaries, wages and 
* HJ?^ ers } n }be draft of the Act which we have pre- 
. S ^ UV v e P rov , 1S101 * Pertaining to mcome-tax 
rh, and ^uped m eleven 
Chapters which deal with the following subjects . 
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(i) Basis of charge. (Chapter II) 

(ii) Incomes which do- not form part of the total in- 
come. (Chapter III) 

(iii) Computation of total income. (Chapter IV) 

(iv) Incomes of other persons, included in the assessee's 
total income. (Chapter V) 

(v) Aggregation of income and set-off or carry-forward 
of losses. (Chapter VI) 

(vi) Incomes on which no income-tax is payable. (Chap- 
ter VII) 

(vii) Rebates and reliefs. (Chapter VIII) 

(viii) Double taxation relief. (Chapter IX) 

(ix) Provisions against avoidance of tax. (Chapter X) 

(x) Super-tax. (Chapter XI) 

(xi) Determination of tax in certain special cases. 

(Chapter XII). 

18. All the provisions which concern the charge of Chapter I 
income-tax have been brought together in this Chapter. Basis of char- 
The definition of ‘previous year’ is one of the essential^- 
criteria for the basis of charge and has been included in 

this Chapter. 

The basis of charge has been expressed more generally 
than in the present Act, by referring to every “person” in 
the charging section. This is in conformity with the laws 
of other countries’. 

19. In the present Act the scope of total income is 
given sometimes in relation to the nature of income and 
sometimes in relation to the residence of the assessee. To 
avoid any confusion, the scope of total income of residents 
and non-residents has been put in two different sub-sec- 
tions. 1 * 3 

20. Several provisions of the Act refer to income which 
is “deemed” to accrue in India, or is deemed to be received 
in the previous year. We have brought all these provisions 
together and placed them in proximity to each other 3 . 

21. At present, there is no provision which determines Residence, 
the residence of an artificial juridical person. A new sub- 
clause* has therefore been Introduced in the section relating 

to ‘Residence’ providing that persons other than those for 
which a specific provision has been made, would be resi- 
dent in India, unless the control and management of their 
affairs is situate wholly outside India. 

1 See section 2(1), Canadian Income-tax Act, 1948; section 5(1), Sou- 
th African Income-tax Act, 1 941; and section 17, Australian Income-tax etc. 

Act, 1936—53. 

* See clauses 4 (1) and 4 (2), App. I. 

* See clauses 7-10, App. I. 

* See clause 6 (4), App. I. 



22 The present Act (section 4) speaks of three cate* 
gones of persons 

(i) Persons who are resident in India; 

(n) Persons who are not ordinarily resident in India, 
and 

(m) Persons who are not resident m India 
So far as the second category is concerned certain incomes 
mentioned in section 4 accruing outside India are not to 
be included m their total incomes This category is also 
of importance for the purpose of certain transactions men- 
tioned in sections 42(2) and 44D but is of no importance 
for any other purpose The Taxation Enquiry Commission 
considered the question whether the category of not 
ordinarily resident persons” should be continued for the 
purpose of assessment, and expressed the view that there 
was no justification for continuing the exemptions given 
to this category Of cases any longer We are in entire agree- 
ment with the view expressed by the Taxation Enquiry 
Commission Our primary recommendation is, therefore, 
that this category should be abolished If however, the 
Government wishes to continue the exemptions, we would 
prefer to put m Chapter III the items which are to b* 
excluded from the total income in the case of persons not 
ordinarily resident’ We would also mention the other ha 
bilities of persons not ordinarily resident at the appropriate 
place We have not therefore, referred to persons ’not ordi 
narily resident’ m the section “Scope of total income" 
We would like the basis of charge to be determined only 
with reference to one question, namely, whether the per 
son is resident m India or not resident in India 

The definition of “ordinary residence" in section 4B 
is couched in a negative form, with the result tha$ the 
section is ambiguous m its import The view taken by the 
Madras and Travancore-Cochm High Courts' is that resi- 
dence in India for less than nine years out of the preceding 
ten vears is sufficient to make the assessee “not ordinarily 
resident”, whereas the view taken by the Bombay High 
Court is that m order to claim the status of "not orcu 
^"YA esldent " th ? condition js that the assessed 

~ la ? ™n- r «“fent m India In nine out of the ten vean 
in^MS* elj pre “‘ J “ 1 S the relevant accounting year. Under 
the Madras view nonresidence in one of the Slid me! 
years would make the assessee “not ordinarily resident”. 

pages J&-29 ^ ^ Report (1953 1954), Vo! It, Chapter II, para » 

> L y ' Ch ,r",W ('*> APP I 

C/uttlar n C I T ”91 7^1 Vr/*? 4 ;!' 1 11 1 £ *85 188 Swam^i* 

* T R. 4 e 3 y * 7 1 4' 8 4*4 Baton vs C / T (1955} *7 

* Mamtka PchtnC IT (1953) S 3 1 T R , 7 
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of Revenue has approved of the Madras view in some cases 
wliere the question arose for its consideration. If, contrary 
to our recommendation, the concept of ordinary residence 
is retained, it would be advisable to redraft the definition 
of “ordinary residence” so as to ■ make it clear which of 
the two conflicting views is the one intended by the Legis- 
lature. 

-We would like to draw the attention of the Govern- 
ment to two provisions of the Income-tax Act which deserve 
to be deleted. The first is section 4(l)(b)(iii), taxing an 
assessee in respect of the remittances by him into India 
out of the income of past years (i.e., years prior to the rele- 
vant accounting year). Such a provision has only the effect 
of preventing capital being brought into this country at a 
time when the country badly needs capital. It is true that 
the effect of this provision has been to a large extent 
counteracted down by the fourth and fifth provisos to 
section 4(1), which were inserted by the Indian Income-tax 
(Amendment) Act, 1953; but there is no reason why any tax 
on remittances out' of past year’s profits should be levied 
even in a modified form. To tax the aggregate of the 
profits of the past twenty years as the profits of the year in 
which they are remitted into India is unjustifiable on prin- 
ciple, apart from the fact that, as noted above, it results in 
capital being kept out of the country. 

Another provision which we regard as still less sup- 
portable is section 4(1), Explanation 4, which xfiakes an 
assessee liable to tax if he moves his past profits from one 
part of India into another, that is, from the erstwhile merged 
territories or Part B States, into another part of the coun- 
try. India is one country and it is wrong on principle to 
tax the movement -of money from one part of the country 
to another. Besides, a fairly long period has already elaps- 
ed since the integration of the former native States into 
the Republic of India, and it would be anachronistic to re- 
tain any longer provisions which were appropriate at a 
time when the political map of India was different from 
what it is today. 

We recommend that these two provisions, namely, sec- 
tion 4(l)(b)(iii) and section 4(1), Explanation 4, should be 
deleted. (We have not, however, given effect to this recom- 
mendation in the draft clauses in Appendix I, since this 
would affect the tax structure). 

23. The exemptions in the Act are of several kinds. Chapter tii 
Some incomes are not liable to inclusion in the total in- income win- 
come. Some incomes are liable to inclusion in the total * ' do no l 
income but are not liable to. pay any tax 1 . It was felt that t he par t0 ud 
this distinction should be brought out prominently by income, 
‘grouping together provisions pertaining to these two cate- 
gories separately and putting them in different Chapters. 

Incomes which under the provisions of the Act, are not 
to be included in the total income have been put together 
in Chapter III. 


1 Sec section 16 (l) (a). 
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24 A few of the exemptions notified tinder section 60 
under which the income is to be excluded from the total 
income, have been mentioned here , as it was felt that 
such important notifications should be prominently brought 
to the notice of the tax payer, eg. income of a University 
or other educational institution, scholarships and others. 


The exemptions have, wherever possible, been classifi- 
ed into well-defined categories eg, non residents, foreign 
residents, interest and others 


25 The provision in existing section 4(1) 2nd Proviso 
for incomes accruing outside India whicn are to be exclud- 
ed from the total income of a person who is not ordinarily 
resident has been '"retained in the draft proposed by us 
If the Government accepts our primary recommendation, 
this provision* would have to be omitted 

The provision in section 4(3) (xiv), relating to the 
exclusion of remuneration received by emploj ees or foreign 
enterprises is sought to be confined to foreigners, since 
✓ there is no reason why the exemption should be enjoyed 
by Indian cittzens* 


The provision in section 4(3) (xiva), relating to salary 
received by certain foreign technicians is sought to be 
slightly widened so as to cover salary received for work 
done before the actual commencement of business'. 

26 The provisions *of section 4(3) (i) and (u) (income 
of religious and charitable trusts) have been the subject* 
matter of interpretation by various courts. It appears to 
us that the intention of the legislature is not clear from 
the present language of the Act It also appears to us that 
the distinction between a trust and an institution has not 
been borne in mind m drafting section 4(3) (0 An institu- 
tion is something different from a trust A trust is not 
necessarily an institution* 


27 In our opinion' the intention of the legislature in 
framing section 4(3)(i) was to exempt three categories of 
income — 


(i) Income from property held under trust for chari- 
table or Teligious purposes. 

(li) Income from business held under trust for reli pious 
or charitable purposes subject to the conditions 
mentioned m proviso (b) to section 4(3) (i) 




V3J1 clause 11 (i» and tf (*4), App I 
See para ai above 
Clause 11 (4) (tv) App I 
Sec clause 1 1 (B) App 1 
See clause 1 1 (gl App T 
Jrmrter if /tahmal Rntnur n 
• AER 143 * C i rarti eoj Gvaanjts Ce 


10 clause »} may be perused f c 


» detailed examination oT 



9 


(iii) Income from a business carried on on behalf of a 
religious or charitable institution, subject to- the 
conditions mentioned in proviso (b) to section 4 
(3) (i). 

28. It appears to us that in view of the decision of the 
Supreme Court* it will be difficult to exclude “business” 
from “property” which is the subject of a trust. But, it is 
also clear to our minds that income from business should 
be exempted only if the conditions mentioned in proviso 
(b) are fulfilled. We have, therefore, redrafted section 4 
(3)(i) to make this position clear 1 * * . 

29. We are of the opinion that the legislature intended 
also to exempt the income from a business carried on by 
a religious or charitable institution, if the conditions men- 
tioned in proviso (b) are satisfied. As the exemption of 
the income from a business carried on on behalf of a 
religious or charitable “institution” is not covered by the 
category of income from business held under “trust”, we 
have provided 1 for the exemption of such income of a 
religious or charitable institution. 

Chapter IV 

30. As stated above 4 , the provisions regarding computa- 
tion of total income, computation of income under various me 
heads, and other matters are containd in Chapter III of 
the present Act -along with other provisions pertaining 
to exemptions and other matters. We consider that the 
provisions pertaining to the computation of income under 
each head specified in section 6 should all be grouped to- 
gether under the Chapter “Computation of total income”. 


Though there are separate modes of computation un- 
. der each head, we find a basic scheme underlying the 
method of computation under all the heads. The Act first 
provides for different categories of income being assessed 
under different heads of income. There is, then, a provi- 
sion for deducting from the gross income under each 
head expenditure incurred for earning that income. There 
is, again, a provision which prohibits certain deductions in 
computing the income under that head. Having regard to 
this basic scheme of the Act, we have provided under each 
head a section which deals with the categories of income 
or the nature of income which is assessable under that 
particular head, e.g., under salaries, property, and business. 
Deductions to be allowed or not in computing the income 
under each head are separately provided. The sections per- 
taining to a head of income are grouped' under sub-titles, 
for example, A— Salaries, B— Interest on Securities, C— In- 
come from house property and so on. 

1 J. K. Trust vs. Commissioner of Income-tax, (1957) 32 I. T. R. 535 (S.G.). 

* See clauses 12 (2) and 12 (4), App. I. 

* See clause 12 (3), App. I. 
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Income from 40 The provisions pertaining to the computation of 
o«het sources, income f rom other sources have now been put after the 
provisions pertaining to the computation of all other 
incomes including capital gams The section is thus a resi- 
duary section for computing the xncotne from all sources 
for which no provision has been madg earlier 

We would like to draw the attention of the Govern- 
ment to the fact that the present system of taxing divi- 
dends creates a good deal of difficulty At present, com- 
panies are taxed at a very heavy rate under the annual 
Finance Act but, section 18 (5) and 49B ( 1 ) of the Income- 
tax Act treat income-tax paid by companies as paid on 
behalf of the shareholders and allow the shareholders 
Credit for the income tax paid bv the company The tax 
to be so credited to the shareholder has to be arrived at 
after an elaborate computation under the process known 
as “grossing up” of dividends This process, dealt with 
in section 16(2) of the Income-tax Act, is a complex one 
Metreowr, quest ions oStei 3 arise m practice as to 

whether dividends are declared out of the taxable profits 
of the companies or not since money has no ear mark and 
it is not easy in practice to identify the fund out of which 
a dividend has been declared This difficulty has been 
accentuated after the substitution of the present rule 14 of 
the Income-tax rules prescribing the new form of certifi- 
cate to be furnished by the company to the shareholder 
along with the dividend warrant It would make the law 
much simpler and easier to administer if at least public 
companies are taxed at a very low rate and the share- 
holders are taxed at the normal ratfc S without any credit 
being given to them for the tax paid by the companies 
We have not made any changes on this point in the draft 
clauses in Appendix I, since any such change would affect 
the tax structure , but we feel that the Government 
should consider the simplification of the law on this point 
The notes to the relevant draft clause may also be perused 
in this connection 


Chapter v 41 Income which belongs to other persons is m cer- 
lncomei of tain circumstances liable to inclusion in the total income 
oth ' r .^ ,on> nf the assessee, eg, under sections 16 (l)(c) and 16(3) 
Sfnii "These have bee . n St?“P' a ,‘°? c ’ h , er in this Chapter The 
total u-comc language of section 16(1) (c) leads t 0 some confusion The 
provisions pertaining to settlement of income and trans- 
fee of property have therefore been separately dealt with 

Ctaain VI . 42 ,'P’S method of computation of the total income, 
on the method of computing the loss 6n d the right to carry 
.."XT, t°™ Md , s “h loss to later years all pertain to the compu- 
SJvrltlS “on of total income alter the income under each hfad 
ofX.„ has been separately computed All these provisions have 
therefore, been grouped together uj this Chapter 

Under section 24 as it stands at present a loss under 
a head other than capital gains is s^off also alamst a 
loss under the head “Capital gain s >>. Since the rate of 
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tax in the case of capital gains is lower than the rate for 
other heads, this provision for the compulsory set off of 
other losses against capital gains is unfair to the assessee. 

The benefit which he derives from' the set off is smaller 
than what he would have derived if the loss were set off 
against other income. We have, therefore altered the pro- 
vision 1 * 3 4 by barring the set off of a loss under any head 
(other than capital gains) against income under capital 
gains, so that for the purposes of set off, capital gains now 
becomes a completely independent category. 

43. The second proviso to section 24(1) does not bring 
out clearly the intention of the legislature. We have now 
put the proviso in the form of an independent section 1 so 
as to leave no doubt as to its meaning. The provisions 
pertaining to set off and carry forward of the losses of 
registered and unregistered firms in the assessment of the 
firms and their partners have also been put in separate 
sections’. 

44. It is now well settled by a series of decisions*' that 
a cash credit whose nature and source have net been ex- 
plained is to be treated as the income of the year in which 
it occurs. There are similar decisions 5 regarding invest- 
ments whose nature and source are not explained. -These 
decisions have been codified in two sections' of this 
Chapter. 

45 . As stated at the outset, the present Act does not Chapter Vii 

make a clear distinction between the three categories of I " t ?’“ les on 
. . which no 

exemptions: Income-tax 

(i) Incomes which do not form part of the total in- IS payabIe ' 
come and are altogether excluded from compu- 
tation ; 

(ii) Incomes which form part of the total income, but 
which are exempt from tax : 

(iii) Expenditure incurred by an assessee, on which 
an abatement is given. 

The present Act uses the words “the tax shall not be 
payable” in respect of all the three categories ; e.g. — 

(a) Any sum received by a member of a Hindu Undivi- 
ded Family as a member of such family — S. 14(1). 

(b) The taxed share of a partner of an Unregistered 
Firm— S. 14(2) (a). 

(c) Payments made to effect insurance on the life of 
the assessee or on the life of a wife or husband 
of the assessee — S. 15(1). 


1 Vide clauses 37 (i) ad 75 (i), App. I. 

1 See clauses 78 (1) and 76 (1), App. I. 

3 See clauses 76 to 79, App. t. 

4 See clause 70, App. T. and the rio^es thereto. 

5 See clause 71, App. T . and the notes thereto. 
* Clauses 70-71, App. I. 
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46 It would be inappropriate to use the same language 
ip respect of the three categories We consider that 
the expression ' tax shall not be payable by an 
assessee is inaccurate in Tespect of expenditure in- 
curred by the assessee, as such expenditure is not part of 
his income 1 ' We have, therefore, .separated these three 
categories and put them into three different Chapters 
We have already dealt with the first category m the 
Chapter’ in which all the exclusions from total income 
have been gathered together The incomes which are in- 
cluded in the total income but exempt from income-tax 
have been gathered together in this Chapter The pro- 
visions of the Act which allow a rebate in respect of expen- 
diture incurred by the assessee, eg, sections 15(1), 15B 
etc have been grouped together m the Chapter* headed 
'Rebates and reliefs" 

47 In respect of several of the incomes referred to m 
the Chapter under discussion the exemption is confined 
to income-tax and is not applicable to super-tax To avoid 
confusion the expression * income-tax shall not be payable 
has been used in this Chapter The exemptions applicable 
to super-tax have been specifically mentioned, in the Chap- 
ter relating to Super-tax* 

48 In view of the present scheme of taxation (under 
the Finance Act, 1958) under which no deduction is allow 
ed for earned income we consider it unnecessary to con- 
tinue section 15A m the Act We have therefore omitted 
the latter part of section 15A, leaving it to the Government 
to omit its earlier part also 

Chapter vn i 49 We have discussed above* the unsuitability of the 

j£ie" an P resent language in regard to abatement of tax on expen- 
diture by the assessee We have made the necessary ver- 
bal changes 

50 This Chapter provides for a deduction, from the 
income-tax payable on the total income, of an amount 
equal to the income-tax calculated at the average rate of 
income tax on the amounts on which the assessee is en- 
titled to a rebate, for example life .insurance premia, and 
contributions to Provident Fund The language of this 
Chapter has been borrowed from the U K and Ceylon 
Acts’ 


We have slightly widened* the provision in section 
60(2) (relating to power of the Central Government to 
grant appropriate relief where salary is paid in arrears 
and other matters), so as to cover “perquisites ’ also The 
power will thus be available where a perquisite enjoyed 
in the form of cash is paid in arrears 


1 Chapter* ’I ,VIT and V’lT, App T 
1 Chapter App. 1 
* Chapter V II App T 
1 Chap cr XI App I 


l tdt paragraph 45 and *6 above 
Stftf j-fl.cn *tg ft) V k locon 


the Ceylon Income-tax Ordinance 
* See danse go App I 


Income-tax Act, >952. and t 


■4(b) of 
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51. The provisions of the Act which pertain to double Chapter tx 
taxation relief have been gathered together in this Chapter. D 

* Relief. 

52. This Chapter deals with the provisions against Chapter x 
avoidance of tax by means of transactions with non-resi- rovis.on . 
dents and by dealings in securities-cum-dividendg and in dlnceofTax." 
other ways. We have also dealt in this Chapter with the 
provision pertaining to avoidance of tax in the hands of 

a resident principal. 

53. As regards transactions in securities the present 
law (section 44F) deems the interest to accrue de die in 
diem. As a tax avoidance provision it would be very ap- 
propriate to tax the interest wholly in the hands of the 
person transferring the securities before the due date of 
maturity. We have altered the provision' accordingly. 

54. The provisions pertaining to super-tax are contain- Chapter xi 
ed in Chapter IX of the Act. There are a few other pro- Super-tax. 
visions not included in that Chapter which pertain to super- 
tax, e.g., section 23A which provides for the levy of addi- 
tional super-tax in the case of certain companies. All the 
provisions relating to super-tax have been brought toge- 
ther in this Chapter. In regard to super-tax, the basic pro- 
vision that the total income for super-tax shall be the 

same as the total income for income-tax has been retained 2 , 
but the provisions which exclude certain incomes from 
computation of the total income have been made into se- « 
parate sections 2 . 

In connection with section 23A, we may draw atten- 
tion to the latest pronouncement of the Privy Council 4 , 
on an identical provision of a foreign statute. It decides 
that if having regard to the smallness of profits or past 
losses or any other relevant factor or circumstances the 
payment of a dividend or a large dividend than that declar- 
ed would be unreasonable, no order should be passed un- 
der section 23A. We have not made any change in the 
existing section on this point ; but we think that the 
Income-tax Officer should not pass an order under section 
23A where the declaration of a dividend or a larger divi- 
dend would be unreasonable on account of current busi- 
ness requirements. 

We may also draw the attention to the inconsistency 
inherent in the present provisions relating to tax on dis- 
tributed and undistributed profits. Section 23A of the 
Income-tax Act taxes undistributed profits, while the pro- 
vision usually inserted in the annual Finance Act has the 
effect of increasing the tax on excessive distribution of 
profits. This inconsistency must be removed. A detailed 

1 Vide clause 97 (3), App. I. 

2 Vide clause 99, App. I. 

3 Vide clauses 104 to 108, App. T. 

‘ C.I.T. vs Williamson Diamonds Ltd., 1958 A.C. 41 (P.C.). 
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discussion of tlie subject appears in the notes to the rele- 
vant draft clause We have, of course, not made any 
change in the existing section on tms point , but we re- 
commend that the Government should take steps as indica- 
ted. 


55 We have placed under a separate group provisions 
relating to rebate on super-tax on certain types of expen- 
diture or reliefs in respect of certain incomes as in the 
case of newly established industrial undertakings 1 . The 
Act is not clear as to whether certain incomes exempted 
from super-tax are to be included in the total incomes for 
purposes of rate or are to be excluded altogether, for 
example, the exemption [in section 14 (3)] m respect of co- 
operative societies In our draft we have borne in mind 
the distinction between an item which is excluded from 
the total income* and an item on which only a relief is 
applicable at the average rate of super-tax*. 


Qiaptcr xii 56 In this Chapter we have dealt with cases which 
twrfonix m are not covered by the normal rules regarding the com- 
rcna n >pe- putation of total income or the rate of tax applicable there- 
ciai eajcj to The topics dealt with here include the computation 
of tax for income composing exempt incomes, liability in 
resoect of compensation payable, the rate of income-tax 
and supertax applicable to non-residents, the mode of 
computation of income-tax on capital gams, and so on 
We have made it clear* that in the case of compensation 
payable to and received by a registered firm, the special 
mode of computation mentioned in the Act applies to the 
partners The position is not clear m the Act. 

57 In respect of capital gains the provisions of the 
present Act are not easuy intelligible, and we have there- 
fore clarified the position by expressing the computation 
of tax on capital gains in the form of a mathematical for- 
mula* 


58 The provisions pertaining to income-tax authori- 
ties and procedure are at present contained mamly m 
Chapters II II A IV. V and V-A All these provisions have 
been brought together, with section 64 which pertains to 
the place of assessment and section 54 which pertains to 
disclosure of information by public servants These pro- 
visions have been divided into the following Chapters* 


(i) Income-tax authorities (Chapter XUI) 

(b) Procedure for assessment (Chapter XIV). 


1 See clauses 109 10 ua, App I 

* Contrast Clause ,04-108. On lie one hand, with clause, ioq to r*», on 

the ovher, in App I * ’ ’ 

* l tit clause ,23 (2), App I 
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. (iii) Liability in special cases (Chapter XV). 

(iv) Special provisions applicable to firms (Chapter 
XVI). 

(v) Special provisions applicable to companies (Chap- 
ter XVII). 

(vi) Collection and recovery of tax (Chapter XVIII). 

(vii) Tax deemed to have been paid on dividends 
(Chapter XIX). 

(viii) Refunds (Chapter XX). 

(ix) Appeals and Revisions (Chapter XXI). 

(x) Penalties imposable by income-tax authorities 
(Chapter XXII). 

(xi) Offences and prosecutions (Chapter XXIII). 

. (xii) Recognised provident funds (Chapter XXIV). 

(xiii) Approved superannuation funds (Chapter XXV). 

(xiv) Miscellaneous (Chapter XXVI). 

59 . The provisions pertaining to Income-tax authori- niia ptrr xtti 
ties are contained in sections 5 , 54 and 64 of the present income-tax 
Act. The provisions contained in sections 37, 38 and 39 authorities, 
pertain to the powers of Income-tax authorities. We have, 
therefore, grouped all these sections in this Chapter. 

The present classification of these provisions is not 
very happy. We have, therefore, classified the provisions 
pertaining to Income-tax authorities as under: 

(a) Appointment and control, 

(b) Jurisdiction. 

(c) Powers, and 

(d) Disclosure of information. 

60 . Effect has been given to the observation of the 
Supreme Court in a recent case 1 by providing that the as- 
sessee should be given an opportunity, wherever possible, 
of being heard before a case is transferred from one Income- 
tax authority to another: 

There is at present no provision in the Act as to the 
Income-tax authority who should take proceedings where 
there has been a transfer of the case from one. Income-tax 
authority to another. A doubt has been expressed as to 
which Commissioner is to exercise jurisdiction when a 
case has been transferred from an Income-tax Officer under 
the jurisdiction of one Commissioner to an Income-tax 
Officer under the jurisdiction of another Commissioner. 

We have provided specifically for such cases by inserting 
a new section on the subject 2 . The new provision will also 

1 Pannalal Binjraj and others vs. Union of India (1957), 31 I.T.R. 565, 589, 

A.I.R. (1957) S.G. 397, 410. 

2 See clause 134, App. I. 
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meet cases of transfer of a case from one Income-tax Offi- 
cer to another A few minor changes made m the various 
sections have been indicated in the Notes on clauses 

An important addtion to the provision relating to dis- 
closure in section 54 (3) is the new provision’ enabling the 
Income tax Officer to disclose the substance of the parti- 
culars on which he relies (for the purpose of an assess- 
ment) to the assessee without, of course, disclosing the 
name of the person to whom the particulars pertain This 
is intended to give effect to the decision of the Supreme 
Court in the case of Dhakeshtoan Cotton Mills Ltd One 
other provision added to this section* enables the Income- 
tax authority to disclose the facts necessary for the pur- 
pose of enabling an officer of the Central Government to 
levy or realise any tax imposed by it 

A provision has also been added' authonsing the dis- 
closure to civil courts of certain documents (like balance- 
sheets, profit and loss accounts etc ) prepared by companies 
under the Companies Act, or documents of which copies 
can be obtained under the Registration Act As none of 
these are pnvate documents, there is no harm m permitting 
their disclosure in cases where the documents are relevant 
in a proceeding before a civil court Similarly, we have also 
added a provision* authonsing the disclosure of accounts 
filed by the assessee before an Income-tax authority when 
the accounts are required by a civil court for the purposes 
of proceedings to which the assessee is a party. We do not 
see any reason why the mere fact that the accounts are 
lying with the Income-tax authorities should debar their 
production in court 

One important change which we have made concerning 
section 5 may also be noticed Section 5(8) provides that 
officers and persons employed in the execution of the Act 
shall observe the orders, instructions and directions issued 
by the Central Board of Revenue 

As some of the orders and instructions affect assessees 
in general, we have added a provision* to the effect that 
orders and instructions of a genera] nature should be 
published 

We have also added a clause providing for the return 
of documents produced by an assessee before any Income- 
tax authority 1 * * * 5 


1 s " dau5C * 4 * ( 3 ) (c), App I 
’ l <9541 a6 I T R 775 

* Clause 141 (3) {„), App 1 

‘ Clause, ,41(3) (f) (») and (m), App I 

* Clause 141(3) (f) (,), App 1 

* Clause 130 (1), 2nd Prov so, App X 
’ See clause 136 (4), App 1 



19 


61. In view of the fact that we have recommended the 
? abolition of the Appellate Tribunal, the provisions pertain- 
ing to the Appellate Tribunal have been omitted from this 
Chapter. 

62. The provisions pertaining to procedure for assess- chapter xiv 

ment have been gathered together in this Chapter. Procedure 

for assess- 

The Chapter has been divided into sections so as to ment - 
bring out clearly and prominently the various stages of an 
assessment. The principal changes made by us in respect 
of these provisions are given below : — 

(1) The date by which the voluntary return is to be 
filed has been fixed as the 30th day of June 1 . 

(2) A primary obligation to make a return of income 
has been imposed 1 3 without the necessity of a general notice 
as under the existing section 22(1). 

(3) The provision has been extended to representative 
assessees, e.g., agents of non-residents, trustees 1 and others. 

(4) The person who is to sign the return is mentioned 
at present in a footnote to the form of return of income. 

We consider that this provision is so important that it 
should be embodied as a part of the Act itself. We have, ac- 
cordingly, added a section on the subject. 1 We have 
made special provisions for the signing of returns in the 
ease of mentally incapacitated persons, minors and persons 
absent from India. 

(5) The criteria for making a “best judgment assess- 
ment” have been specifically mentioned.’ 

(6) The provisions which are now contained in section 
13 have been transferred to this Chapter. The provision 
has been so drafted 4 5 as to avoid any conflict between sec- 
tions 13 and 23. It has been made clear that section 13 
applies only where the accounts are correct and complete. 

Section 23(4) will apply to cases where the accounts pro- 
duced are not 4 correct or are not complete. 

(7) The Act — section 34(1), 1st Proviso, (ii) enables with 
the" permission of the Central Board of Revenue, the re- 
opening of assessments without limit of time in cases where 
the aggregate income which has escaped assessment is over 
Rs. 1,00,000. We consider that in most of the cases there 
should be some finality as to an assessment after the lapse 
of a certain period of time. While protecting the interests 
or revenue by providing’ that where income which has 
escaped assessment in a particular year is over Rs. 50,000 


1 See clause 143 (1), App. I. 

2 See clause 144, App. I. 

3 See clauses 148, 149, App. I. 

4 See clause 150, App. I. 

5 See clause 155 (1) (a) (i), App. I 



the proceedings can b ' I ^ p 'f‘f 6 ” J ea“ t 1 S othcr'casM 
« have provided for a l* 11111 SLrT-umfay 1st proviso, clause 
which are now covered by section 34(lKa)lstpro 
( 11 ) We would further recommen d that even^ ^ ^ 
income escaping assessment in a particm r > *>«sessment 
Rs 50 000 there should be nor«P=„,nR o he 
after the lapse of 16 years from the end oi 
year concerned. This last recommendation has no; 
embodied in Aopendix I , 

(8) In the case of Parashar vs Vasantsen DuarKada* 
the Bombay High Court held that • h 'P™' , S°”aUW «S 
34(3) are invalid to the extent to which they 
assessment of a person other than the assessee 

ope ne<i without limit of time We have now provided th^t 

the person whose alleged income is included in 
ment of the assessee should be p en aB °^ rt Jr£* y wl n 
being heard before the assessment is completed. This w 
cure the invalidity of the provision 

(9) At present there is no tune-limit for the ce-nplejjjjj 
of an assessment made under section d4(l)(a) We 

that the proceedings for such assessments should not go on 
indefinitely We have accordingly provided for a urn^- 
limit of four years for the completion of the assessment 
The time limit will run from the end of the assessment year 
in which the notice under section 34 is issued 

Similarly, we have provided* a tune-limit of four years 
in a case where a notice is issued under section 28 (d) reau 
with section 28{l)(c) (»e, notice for the imposition ot a 
penalty where the assessee has concealed the particulars oi 
his income or deliberately furnished inaccurate particulars 
Under section 34(3) there is no time-limit for the comple- 
tion of such assessments 

(10) Section 35 has been split into two sections The 
rectification, of mistakes, strictly so called, is put in one 
section Several rectifications which are permitted under 
section 35 are deemed to be mistakes apparent on the face 
of the record All such deeming provisions ha\e been 
gathered together in another section 

Chapter XV 03 All the provisions of the Act dealing with liability 
«pec i'casef m s P etna l cases have been gathered together in this Chapter 

The following topics have been dealt with in this 
Chapter — 

Legal representatives. 

Representative assessees (i e persons liable as trustees 
guardians managers agents of non residents etc). 

Executors, 

1 See clause 155 (1) (a) (1 ) App I 

* (19o6) 29 1 T R 857 (Bombay H C.) 

* V lit clause 160 Expl 3 App I 

* l tit clause 160(2) (a) App I 

* Clause 160(1) (b), App I 
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Succession and partition; 

Shipping business of non-residents; 

Persons leaving India; 

Discontinuance of business etc., or dissolution of asso- 
ciation; 

Royalties; 

Liability of State Governments. 

64. The principal changes made in respect of these pro- 
visions are as under : — 

(i) The provision relating to legal representatives has 
been made more elaborate' so as to cover all possible situa- 
tions. 

(ii) A new expression has been coined*, namely “repre- 
sentative assessee”, to cover all cases where a person is 
made responsible in an assessment for the income of ano- 
ther person under sections 40, 41 or 42 (as trustee, guardian, 
Administrator-General, Court of Wards, receiver, agent of 
non-resident and otherwise). This scheme has been adopted 
from the South African Act. 3 The adoption of this scheme 
has made for a considerable simplification in drafting. 

(iii) A new provision 3 has been inserted to make the 
representative assessee personally liable where he disposes 
of or parts with the assets in his possession after the tax 
has become payable. 

Under the Act, a person liable as a representative 
assessee (particularly a guardian, trustee, or manager) can 
be assessed either under the special provisions applicable 
in such cases (sections 40, 41 and otherwise) or under the 
normal charging provision in section 3. We feel, ^however, 
that such persons should not be chargeable under section 3 
when there are special provisions applicable to them: We 
have, accordingly, added a provision 3 -for the purpose. 

The position regarding the rate of tax applicable to 
income received by a trustee in cases where the shares of 
the beneficiaries are unknown or where the income is not 
received on behalf of a particular beneficiary, has been 
slightly amended" so as to provide that the tax on such 
income in the hands of the trustee and otherwise will be 
at the rate applicable to an association of persons; a provi- 
sion* has, however, been added to the effect that where the 
income is actually received by the beneficiary, the Income- 
tax Officer has the discretion to tax at the rate applicable 

1 Vide clause 168, App. I. 

* Vide clauses 169-177, App. I. 

3 See sections 69-75, South African Income-tax Act, 1941. 

* Clause 172, App. I. 

5 Clause 170 (3), App. I. 

e Vide clause 174 (a), App. I. 
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to the beneficiary We feel that the existing provision in 
section 41(1), 1st proviso, authorising the levy of Ux at use 
maximum rate (in cases where the beneficial has other 
income) is not fair The sheer accident that a beneficiary 
has income from other sources, should not be a ground for 
taxing him at the maximum rate 

(iv) There is at present no provision in the Act for the 
assessment of executors We have inserted a new provision 
for the assessment of executors, based on the corresponding 
provision of the Ceylon Act 

(v) The provisions of section 25A, it is now « ell settled, 
apply only to cases of total partition of the family There 
is no provision in the Act as to the enquiries to be made 
and the procedure to be adopted in the case of partial parti- 
tion of a Hindu undivided family We think that some 
provision on the subject is desirable We have therefore 
amplified the section so as to cover cases of partial partition 
of Hindu undivided families’ 


(vi) It has been made clear* that the rate at which a 
State Government is to pay the tax on its tax free securities 
should be laid down by the Finance Act 


Chape XVI 
Special pro 
»s ons ap- 
pt cable to 


65 All the provisions of the Act applicable to firms have 
been gathered together in this Chapter This will enable 
the partners and others to ascertain the law from one 
Chapter instead of searching for provisions dispersed ah 
over the Act 


Tne principal changes made m this Chapter are given 
below i 


(1) The provisions contained at present in the Rules 
regarding the registration and cancellation of registration of 
firms, have been incorporated in the Act 

(2) The provision for fresh application for registration 
every } ear has been deleted, as it entails hardship A 
declaration that there has been no change in the constitu- 
tion of the firm will suffice* 

(3) There was some difficulty in determining when 
there is a change in the constitution of a firm and when 
there is a succession The specific circumstances which re- 
d failed 8 * Change m the constitution of a firm have now been 


,, *l aS be * en notlced l ^ at Income-tax Officers reject 

S5 f0 T ^stratum on the ground of technical 
inst re?nent of partnership For example, 
where the partners oi firm A and firm B form a bigger firm— 


* Clause 178, App I 

* See clause 181 App I 

* I «A d»use 188 App X 

* See clause 131(7), App I 

* See clause 194, App I 
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firm C, the registration .of firm C is refused if the instru- 
ment of partnership of firm C does not itself specify the in- 
dividual shares of the partners, but merely mentions the 
constituent firms as the partners. In such cases, the shares 
of the partners in film C, we feel, should be ascertained 
with the help of the instruments of partnership relating to 
firms A and B. We have, therefore, proposed a change in 
section 26A, so that in considering the application for regis- 
tration, the Income-tax Officer will be required to have 
regard to the instruments of partnership of the connected 
firms also. 

(5) A clause enumerating all other provisions rele- 
vant to firms has been added. 

The provision for registration of firms (section 26A and 
the rules made thereunder) has worked great hardship in 
practice. Practical experience of the working of the Act 
shows that the department is astute to find technical defects 
on the strength of which registration may be refused. Such 
refusal can obviously work enormous hardship, since the 
result of such refusal would be that tax would be attracted 
at a much higher rate in most cases than if the income were 
apportioned among the various partners and taxed separate- 
ly in their hands. The reports of income-tax cases afford 
many illustrations of how even genuine firms have been 
refused registration merely because of some technical defect. 

We have tried to alleviate the hardship by liberalising the 
provisions to some extent, as indicated above. But we feel 
that if the provision for registration is at all to be retained, 
there should be a complete change in the approach of the 
income-tax authorities, and the provision should not be 
administered in a hyper-technical spirit, as is done at 
present. If the law is not administered in a liberal and 
reasonable spirit, the old adage “the letter killeth” would 
fully apply. 

We would also like to draw the attention of the Gov- Double iaxa- 
emment to another provision relating to firms which we tion of rcgis 
feel is totally unjust. We are referring to section 23(5)(a)(i) ,ered 
of the Act, which provides for the levy of tax on registered 
firms in addition to the tax levied on the individual partners 
of registered firms. This is the least defensible provision 
of the present income-tax law. Prior to the amendments 
made by the Finance Act, 1956, a registered firm did not 
pay any tax itself, but each partner’s share of the firm’s 
profits was added to his other income and the tax payable 
by each partner on the basis of his total income (including 
his share of the firm’s profits) was determined and the levy 
was made on the partners individually. Thus, there was 
no double taxation. But after the amendment made by the . 

Finance Act, 1956, (see paragraph D of the First Schedule 
to that Act for the rates of tax), income-tax is now assessable 
on a registered firm, and the partners of the registered firm 
are again liable to be charged in their individual assess- 
ments to both income-tax and super-tax in respect of their 



shares of the firm s profits There is thus double taxation 
m the case of a registered firm so far as income tax is 
concerned (though not as regards super tax) and only par 
tial relief against such double taxation is afforded oj 
section 14(2) (aa) This provision for double taxation is 
without precedent so far as we have been able to gather 
in the history of income-tax legislation either in this coun 
try or in the other countries whose laws we have examined 
To assess a firm m respect of its profits and to assess the 
individual partners again m respect of their shares of the 
firms profits is virtually double assessment on the same 
individuals in respect of the same income This type or 
legislation cannot be supported on any considerations of 
justice or fairness or any sound principle of taxation It 
would work as a dangerous precedent We appreciate that 
it is a matter of legislative policy how high the incidence 
of taxation should be but there is no reason why resort 
should be had to pure and simple double taxation on the 
same individuals m respect of the same income under the 
same Act as a mode of raising the revenue As alteration 
m the tax structure is not within the scope of our proposals 
we have not made any change on this point in the draft 
clause in Appendix I But we strongly recommend that 
this provision [the system of taxing a registered firm under 
section 23(5)(a)(i) read with the annual Finance Act] should 
be abolished 

Chap erXVir 66 We felt that ft would be useful to enumerate in 
Spec a! pro- one place all the provisions of the Act which pertain to 
J able \ companies The provisions themselves have been put in the 
companies relevant places eg residence has been put in the Chap- 
ter on Basis of charge the additional super tax payable 
by a company has been put in the Chapter on super tax and 
so on But all the provisions of the Act which pertain to 
the assessment of companies have been listed here for easy 
reference 

xvin P *coi ^7 The provisions pertaining to collection and recovery 
lecc on and °^_ tax are contained at present m Chapters IV and VI 
iccovcry of The provisions pertaining to deduction of tax and advance 
«a*. payment of tax are really provisions pertaining to recovery 

of tax Therefore the provisions pertaining to deduction 
advance payment of tax and recovery of tax have all been 
brought together in this Chapter 

68 The principal changes made In this Chapter are 
as under — 


(i) Some doubt was felt as to whether the provisions 
pertaining to deduction at source or advance payment of 
tax were valid in the absence of a charge of tax We have 
made it clear by adding suitable provisions that there is 
a charge for deduction of tax and advance payment of 


1 I ** daus « *990) read wi h danse g(a) App 1 
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We have also made it clear 1 * that advance tax on divi- 
dends is confined to advance super-tax. So far as income- 
tax is concerned, the question of advance payment does not 
arise in view of the provisions of section 16(2) read with 
section 18(5) and 49B. 

We have also made changes 1 in the rate of interest in 
connection with advance tax and the date from which the 
interest is to run, so as to secure uniformity. The notes on 
the relevant clauses indicates in detail the changes made 
in this respect. 

(ii) In regard to the provisions for recovery of tax, 
the principal change made is that the provisions pertaining 
to the procedure for recovery of tax by the Collector to 
whom a certificate is issued have been incorporated in a 
separate Schedule to the Act, which will constitute a self- 
contained Code. In drafting this Schedule, we have exa- 
mined the provisions of the various Revenue Recovery 
Acts of the various States as also of the various Municipal 
Acts. The procedure to be followed by the Collector 
is not very clear and varies from State to State. This va- 
riance in procedure has been commented upon by the Su- 
-preme Court. 3 4 Whatever the position may be in regard 

to recovery of tax levied by States, we consider that there 
should be a uniform procedure in regard to recovery of 
Central taxes. (See detailed discussions below under 
“Revenue Laws”.) 

(iii) Provision* has been made for an Income-tax Offi- 
cer to send a certificate to the Collector of any district 
in India in which the assessee possesses property or resides. 
At present, the Income-tax Officer can send a certificate 
only to the Collector of the district in which he functions, 
and where the certificate is to be sent to another Collector, 
the Collector to whom the certificate has been sent has to 
forward it to the other Collector. This procedure re- 
sults in delaying proceedings for recovery. 

(iv) It is the departmental practice and it is also con- 
venient from the point of view of assessees — that the power 
to grant payments in instalments should rest with the In- 
come-tax Officer, and that the power should continue even 
after the issue of a certificate to the Collector. We have 
inserted the necessary provisions on the subject 3 . 

(v) The scope of sections 46 (3) and 46(4), under which, 
in areas notified by the Commissioner, arrears can be rea- 
lised in the manner provided by the Municipal Act of the 
State, has been narrowed down. Of the various remedies 
provided by Municipal Acts, the power of distraint and 
sale is the only one that is really effective, and that has 


1 Vide clause 215(3), App. I. 

s See App. I, clauses 221, Proviso and 224 for rate, and 223(1) for date. 

s Purshotlam Govindji Haloi vs. Additional Collector of Bombay — (1955) 28 I. 
T R. 891. 

4 Sec clause 232, App. I, 
s See clauses 229(2) and 234(1), App. I. 
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been specifically deal! i.J'oflicer 1 authorised Vor’the'jmrpose 

v^thi° nnmm^oner^'lSeprocedure to be adopte^^the 


able to any adopted by the 

oi prop 


Several Municipal Acts coutam , r— r toan ap- 
plication being made ,?J ag S?MaBrstrate will there- 
over the area and provide that the Mag . reco _ 

upon collect the tax m , th ^ m Hp? a ulter Kr non payment of 
very of fines or prosecute the details for no P y rfi 
the tax These powers have in fact never 
and we think it unnecessary to retain them 


(VI) For expediting recovery, we f'^th^lncom ™ax 
be desirable to have a provision enab hug ‘ ha “ c d ™ t here 
Officer to apply directly to a court (in whose c y 
is money belonging to the assessee) for f 1 * * 4 .* a “ a y 

ney m its possession This will save time a _ . a j 

with the necessity of proceeding through the C ectm 
at present We have accordingly inserted a provision 
the purpose 


(vu) On° more mode of recovery is recovery by a suit 
This is implied under the present law but we felt that 1 
might be useful to make a specific mention of it in t 
Act and have mentioned it accordingly 


(vml At present one of the modes of recovery is the 
imposition of* penalty under section 46 (1) the ^ega^e 
penalty imposed not exceeding the tax payable The 
ject of this provision is to prevent the assessee from uuns 
mg money which belongs to Government without compen 
sating the Government by way of interest for the aei y 
ed payment Under the present procedure however, it 
may happen that while the penalty is imposed in one cas 
where payment is delayed it may not be imposed 
another case where also payment is delayed u 
also happen that in the case of a particular assess^ 
the penalty imposed under section 46 (1) is remitted 
appeal This we consider would lead to discrimmai 
between assessees who are similarly situated The pro - 
sion in the Australian Act in this behalf has appealed to 
us as being more eciuitable We have therefore provide 
for interest at 10 per cent being payable by every assessee 
who is m default m respect of the amount outstanding, 
from the date on which the amount falls due (We thins 
that the rate of interest should be sufficiently high so as 
to induce assessees to make prompt payment of arrears) 


1 See cla Je 235(5) App I 

* Deta led d scuss on below under the head *Mui> c pal laws may be seen 

* 1 tit clause 235(1) App I 

4 See clause 243 (b) App I 
4 See dause 230 (t) App I 
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We have also provided' for the interest being waived in 
cases where the tax is paid within three months of the 
default. 

The corresponding provisions in the Canadian, U.K. 
and Australian Acts may be compared 1 2 . 

(ix) The position regarding the action to be taken 
for the- correction or cancellation of a recovery certificate 
issued by the Income-tax Officer to the Collector is very 
uncertain at present. If after the issue of a certificate 
some mistake is detected or the amount is reduced or in- 
creased or the Income-tax Officer desires to withdraw the 
^certificate for some reason, the action to be taken is not 

easily ascertainable from the Act. We have, therefore, ad- 
ded a provision 3 to make the position clear. Under the pro- 
vision proposed by us, the assessee cannot challenge the 
correctness of a certificate before the Collector; but he will 
have the right to move the Income-tax Officer (who issued 
the certificate)' in appropriate cases. We have also provid- 
ed for an appeal against an order of an Income-tax Officer 
rejecting an application of the assessee raising objection to 
the certificate. 

(x) Regarding section 46 (5), which ’ confers on the 
Income-tax Officer a power to require the employer of an 
assessee to withhold the assessee’s salary and remit the 
amount to the Income-tax Officer towards payment of the 
assessee’s arrears, we feel that the power should not be 
available in respect of that portion of the salary which 
exempt from attachment under the Civil Procedure Code. 

We have changed the provision accordingly*. 

69. As regards recovery under revenue Laws, a detail- Revenue 
ed discussion of the position appears to be desirable. Sub- Laws, 
section (2) of section 46 contains the procedure to be fol- 
lowed by the Collector after receipt of the certificate from 
the Income-tax Officer. The procedure is the same as that 
laid down for the recovery of arrears of land revenue in 
his State. 

The proviso to sub-section (2) of section 46 confers 
upon the Collector all the 'powers which a court under the 
Code of Civil Procedure, 1908, exercises for the purpose of 
recovery of an amount due under a decree. This, of course, 
is without prejudice to any other powers of the Collector 
in that behalf. 

[The provisions of sections 46 (3) and 46 (4) will be 
discussed later.] 


1 See clause 230 (2), App. T. 

2 Cf. sec'ion 54, Canadian I. T. Act, 1948 (where the rate is P p. c.) and 
section 495, U.K.I.T. Act, 1952 (the ra'e be'ng 3 p. c.), and Sect-on 270, 
Austral an Income-tax etc. Act, 1936-1953 (where the tats is 10 p. c.). 

3 Clause 233, App. I. 

* See clause 235 (2), App. I. 

3 — 1 Law Com. 58. 
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70 The powers o£ the ^^satJ^of^and Revenue 

from the laws relating to the supplemented by the 

obtaining m the appropriate btaie, w Procedure An 
powers exercisable m the States 

examination of the revenue wg thal un der these laws 
rtoUoTn! processes for reatation of arrears of re.enue 

” (ir^lnt and safe of moveable properly of the de- 
(bl attachment and sale of immoveable property of 

(c) SPSS’S property belongs to the defaulter 

and management Ihcreol, , 

(d) arrest and detention of the defaulter in 

All these modes of re oovary ^..."“‘theriTare variations 

States Further, in the same State there a 0^^ >t . 

ffilaaWSiS in the capita, cty or 

outside 

for the purpose of income-tax law, and they a 

(i) attachment and sale or sale W1 *^J so 

any property (the word property is hi ere , v 

as to include moveable and immoveable property). 

(n) arrest and detention in prison, and 

(m) appointment of a receiver 

72 It will be seen by a companson of the modes avai^- 
able under the revenue tans with those under ttel- 
Procedure Code thal the only additional nower uhlen 
Code of Civil Procedure confers is the power tc ' aPlg'Uj 
a receiver in execution of a decree pie Code o 
Procedure lays down in Order XXI the procedure 0 
followed in respect of these modes Revenue laws o 
States also lay down the detailed procedure to be i»uo 
ed by the Collector for realising arrears of land revenue 

73 The revenue laws relevant are — 

[Owing to the distribution of States before and 
the S R C Act it has not been possible to attempt a cia» 
fication of these Acts on the basis of the States as j 
now exist Some of these Acts apply in one or more £>i 
The list is also not exhaustive] , 

1 Madras City Land Revenue Act (XII of 1851), rea 
with the Madras City Land Revenue (Amend 
ment) Act (VI of 1867) 
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2. Madras Revenue Recovery Act (II of 1864). 

3. Bombay City Land Revenue Act (II of 1876). 

4. Bombay Land Revenue Code (V of 1879). 

5. Bengal Land — Revenue Sales Act (XI of 1859) read 

with the Bengal Land revenue Sales Act (VII of 
1868). 

6. Bengal Public Demands Recovery Act (III of 1913). 

7. Calcutta Land revenue Act (XXIII of 1850). 

8. Uttar Pradesh Zamindari Abolition and Land Re- 

forms Act, 1950 (I of 1951). 

9. Assam Land Revenue Regulation, 1886 (I of 1886). 

10. Bihar and Orissa Public Demands Recovery Act 

(IV of 1914). 

11. Punjab Land Revenue Act (XVII of 1887). 

12. Madhya Pradesh Land Revenue Code, 1954 (II of 

1955). 

13. Hyderabad Land Revenue Act (VIII of 1317 Fasli). 

14. Mysore Land Revenue Code, 1888 (IV of 1888). 

15. Madhya Bharat Revenue Administration and 

Ryotwari Land Revenue and Tenancy Act (66 of 
1950). 

16. Rajasthan Public Demands Recovery Act (V of 

1952). 

17. Rajasthan Land Revenue Act (XV of 1956). 

18. Travancore-Cochin Revenue Recovery Act (VII 

of 1951). 

19. Coorg Land and Revenue Regulation, 1899 (I of 

1899). 

20. Vindhya Pradesh Land Revenue and Tenancy Act 

1953 (III of 1955). 

74. The following analysis gives a summary of the re- 
medies available for realisation of arrears of revenue in 
each of the States : 

I. Madras Acts. 

1. Madras Revenue Recovery Act (II of 1864). 

(i) Distress and sale of moveable property. 

(ii) Attachment and sale of immoveable property or 
management of it. 

(iii) Arrest and detention. 



2 Madras City Land Revenue Act (XII of 1851) read 
with Madras City Land Revenue (Amendment) 
Act (VI of 1867) 

(0 Distress and sale of moveable property 
(u) Attachment and sale of immoveable property 


11 Bombay Acts 

1 Bombay Land Revenue Code (V of 1879) 

(i) Attachment and management of land 

(u) Forfeiture of the occupancy or alienated hold 
ing 

(in) Distress and sale of moveable property 
(iv) Sale of immoveable property 

(v) Arrest and imprisonment of the defaulter 

2 Bombay City Land Revenue Act (II of 1876) 

(i) Distress and sale of moveable property 

(n) Attachment and sale of immoveable property 
(in) Arrest and detention 
HI Wert Benya! Act* 

1 Bengal Public Demands Recovery Act (III of 1913) 
(i) Attachment and sale of moveable property 
(u) Attachment and sale or sale only of immoveable 
Property 

(ni) Attachment of a decree 
< v) Arrest and detention 
IV Bihar Acts 

1 Bihar and Orissa Public Demands Recovery Act 
(IV of 1914) 

(i) Attachment and sale of moveable property 

(u) Attachment and sale or sale alone of immove 
able property 

(m) Arrest and Detention 

V Onssa Acts • 

1 Bihar and Onssa Public Demands Recovery Act 
(IV of 1914) 

As in Bihar 

1 M m R . evera! “ Recovery Act (II o! 1864) As in 
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3. Central Provinces and Revenue Act (II of 1917). 

(i) Arrest and detention. 

(ii) Attachment and sale of moveable property. 

(iii) Attachment of estate, mahal or land and taking 
it under direct management. 

(iv) Transferring the share of land to another co- 
sharer. 

(v) Annuling the settlement of the estate, mahal or 
land. 

(vi) Selling estate, mahal or land. 

(vii) Attaching and selling other immoveable pro- 
perty. 

VI. Madhya Pradesh Acts. 

1. Madhya Pradesh Land Revenue Code, 1954 (II of 
1955). 

(i) Attachment and sale of moveable property. 

(ii) Attachment and sale of holding. 

(iii) Attachment and sale of other immoveable pro- 
perty. 

VII. Punjab Acts. 

1. Punjab Land Revenue Act (XYII of 1887). 

(i) Arrest and imprisonment. 

(ii) Distress and sale of moveable property. 

(iii) Transferring the holding. 

(iv) Attachment of the estate or holding. 

(v) Annulment of the assessment. 

(vi) Sale of the estate or holding. 

(vii) Proceeding against other immoveable property. 

VIII. Uttar Pradesh Acts. 

1. Uttar Pradesh Zamindari Aoolition and Land Re- 
forms Act. 1950 (I of 1951) Sections 58 to 188 
(chapters V to VIII) of the United Provinces Land 
Revenue Act, 1901 have been repealed by this 
Act. 

(i) Arrest and detention. 

(ii) Attachment and sale of moveable property. 

(iii) Attachment and sale of the holding. 

(iv) Attachment and sale of other immoveable pro- 
perty. 



32 


IX. Assam Acts 

1 Assam Land Revenue Regulation (1 of 1886) 

(i) Sale of moveables 

(u) Attachment of estate and management thereof 
(ni) Sale of estate 

(iv) Annulment of settlement 

(v) Attachment and sale of other immoveable pro- 
perty 

X Mysore Acts 

1 Mysore Land Revenue Code 1888 (IV of 1888) 

(i) Forfeiture of the occupancy or alienated ho’d 

mg 

lu) Distraint and sale of moveable property 
(m) Sale of immoveable property 
(iv) Arrest and imprisonment 

(\) Attachment of holding (consisting of entire vil- 
lages or shares of villages) and, managemen. 
thereof 

XI Madhya Bharat Acts. 

1 Madhya Bharat Revenue Administration and Byot- 
u an Land Revenue and Tenancy Act (66 of 195°) 

(i) Attachment and sale of moveable property 
(m) Attachment and sale of immoveable property 
(other than the land m respect of which the 
arrears have accrued) 

(in) Attachment and sale of the land 

(iv) Taking the land urrder direct management oi 
letting it in farm 

XII Trauancore Cochin Acts 

1 Tra ancore-Cochm Revenue Recovery Act (VII c f 
1951) 

(i) Distraint and sale of moveable property 
(n) Attachment and sale of immoveable property 
Vllf Rajasthan Acts 

1 Rajasthan Land Revenue Act <15 of 1956) 

(i) Attachment and sale of moveable property 

(n) Attachment of the land 

(in) Transfer of such attached land to a co-sharer 
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(iv) Sale of such attached land. 

(v) Sale of other immoveable property. 

2. Rajasthan Public Demands Recovery, Act (V of 
1952). 

The same modes as in the Rajasthan Land Revenue 
Act (15 of 1956). 

XIV. Hyderabad Acts. 

1. Hyderabad Land Revenue Act No. VHI of 1317 F. 

(i) Distraint and sale of moveable property. 

(ii) Distraint and sale of immoveable property. 

(iii) Arrest and imprisonment. 

(iv) Forfeiture of the occupancy. 

(v) Temporary attachment of village or share of a 
village. 

XV. Vindhya Pradesh Acts. 

1. Vindhya Pradesh. Land Revenue and Tenancy Act,. 
1953 (III of 1955). 

(i) Attachment and sale of moveable property. 

(ii) Attachment and sale of the land in arrears. 

(iii) Attachment and sale of other land. 

(iv) Attachment and sale of other immoveable pro- 
perty. 

XVI. Coorg Acts. 

1. Coorg Land and Revenue Regulation, 1899 (I of 1899). 

(i) Arrest and imprisonment. 

(ii) Distraint and sale of moveable property. 

(iii) Attachment and sale of immoveable property. 

75. The following revenue laws do not provide for 
arrest and detention of the defaulter in civil prison when 
the amount of revenue due is not paid — 

1. Calcutta Land Revenue Act (XXIII of 1850). 

2. Madras City Land Revenue Act (XJI of 1851) read 

with Madras City Land Revenue (Amendment) 
Act (VI of 1867). 

3. Assam Land Revenue Regulation, 1886 (I of 1886). 

4. Madhya Pradesh Land Revenue Code, 1954 (II of 

1955). ‘ 

5. Madhya Bharat Revenue Administration and Ryot- 

wari Land Revenue and Tenancy Act (66 of 1950). 
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6 Rajasthan Land Revenue Act (15 of 1956) 

7 Travancore Cochin Revenue Recovery Act (VII cf 

1951) 

8 Vrndhya Pradesh Land Revenue and Tenancy Act, 

1953, (HI ol 1955) 

76 For the purpose of sub sections (3) and ( 4 ) of sec- 
tion 46 it is a iso necessary to have an analysis of the laws 
obtaining m the various States for recovery of arrears or 
municipal tax or local rates An analysis of these Acts 
is also given below — 

1 Bombay District Municipal Act (III of 1901) 

2 Bombay Municipal Corporation Act (III of 1888) 

3 Bombay Provincial Mumcipa 1 Corporations Act 

(LIX of 1949) 

4 Bombay Municipal Boroughs Act (XVIII of 1925) 

5 Madras City Municipal Act (IV of 1919) 

6 Madras District Municipalities Act (V of 1920) 

7 Bengal Municipal Act (XV of 1932) 

8 Calcutta Municipal Act (XXXHI of 1951) 

9 Punjab Municipal Act (III of 1911) 

10 Orissa Municipal Act (XXIII of 1950) 

11 Bihar and Orissa Municipal Act (VII of 1922) 

12 Assam Municipal Act (I of 1923) 

13 United Provinces Municipalities Act (II of 1916) 

14 Central Provinces and Berar Municipalities Act (II 

of 1922) 

15 City of Nagpur Corporation Act 1948 (II of 1950) 

16 City of Jabbalpore Corporation Act 1948 (III of 

1950) 

II Hyderabad Municipal Corporations Act (XXXVI of 

18 Hyderabad Municipal and Town Committees Act 

(XXVII of 1951) 

19 Bangalore City Municipal Corporation Act (LXIX 

Of 1949) 

20 Mysore City Municipalities Act (VII of 1933) 

21 Mysore Town Municipalities Act (XXII of 1951) 

22 Rajasthan Town Municipalities Act (XXIII of 1951) 

23 Rewa State Municipalities Act 1946 

24 United Provinces District Boards Act (X of 1922) 
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25. Bombay Local Boards Act (VI of 1923). 

26. Madras District Boards Act (XTV of 1920). 

27. Rajasthan District Boards Act (II of 1954). 

28. Mysore Village Panchayats and District Boards Act 

(IV of 1952). 

29. Punjab District Boards -Act (XX of 1883). 


77. The various remedies available under Municipal Remedies 

Acts are as follows : for recovery 

of Mum ci- 

I. West Bengal. • pal dues ‘ 

1. The Bengal Municipal Act (XV of 1932). 

(i) Distress and sale of moveable property. 


(ii) If unsuccessful in collecting the amount of arrear 
by the employment of the first mode, recovery 
may be made by certificate under the Bengal 
Public Demands Recovery Act (III of 1913). 


(iii) Instead of or in the case of failure to realise the 
amount by adopting the first two modes, the ar- 
rears may be recovered by bringing a suit in a 
court of competent jurisdiction against the person 
liable for the arrears. 


2. The Calcutta Municipal Act (XXXIII of 1951). 

(i) Distress and sale of moveable property. 

(ii) If unsuccessful by adopting the first mode, the 
arrears m#y be recovered by a certificate under 
the Bengal Public Demands Recovery Act (III 
of 1913). 

(iii) Instead of or in the case of failure to realise the 
amount by adopting the first two modes, the ar- 
rears may be recovered by bringing a suit in a 
court of competent jurisdiction. 

(iv) If any tax (other than the consolidated rate) is 
due the Commissioner may either prosecute the 
defaulter or proceed to realise the amount by 
distraint 'and sale of the moveables. 


11. Madras. 

1. The Madras City Municipal Act (IV of 1919). 

(i) Distress and sale of the moveable property. 

(ii) If distraint or sufficient distraint is impracticable 
the defaulter is prosecuted before a Magistrate. 

(iii) If the defaulter has left India or cannot be found 
the amount may be recovered as if it were an 
arrear of land revenue. 
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2 The Madras District Municipalities Act (V of 1920) 

(i) Distress and sale of moveable property 

(n) If distraint or sufficient distraint is impracticable 
the defaulter may be prosecuted before a Magis- 
trate 

(m) If the defaulter has left India or cannot be found 
the amount may be recovered as if it were an 
arrear of land revenue 

3 The Madras District Boards Act (XTV of 1920). 

(i) Distraint and sale of moveable property 

(u) If distraint or sufficient distraint is impracticable 
the defaulter may be prosecuted before a Magis- 
trate 

III Bombay 

1 Bombay District Municipal Act (III of 1901) 

(l) Distress and sale of moveable property 
(u) Attachment and sale of immovable property 

(m) If the above mentioned pouers have been sus- 
pended by the State Government, sums due may 
be recovered on application to a Magistrate (by 
distress and sale of moveable property within 
the limits of the jurisdiction of such Magis- 
trate) 

(iv) If the person liable for payment of any sum 
(other than octroi or toll) it residing outside the 
State or has not sufficient property in the State 
then the amount may be recovered as if it were 
an arrear of land revenue under the provisions 
of the Revenue Recovery Act, 1890 

2 The^ Bombay Municipal Corporation Act (HI of 

(l) Distress and sale of moveable property 

(u) Attachment and sale of immoveable property 
(in) Suit in a court of competent jurisdiction 

® Provulcial Municipal Corporations Act 

(i) Distress and sale of moveable property 
(u) Attachment and sale of immoveable property 

(m) Attachment of rent 

(iv) Suit in a court of competent jurisdiction 
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4. The Bombay Municipal Boroughs Act (XVIII of 

1925). 

(i) Distress and sale of moveable property. 

(ii) Attachment and sale of immoveable property. 

(iii) Recovery as arrears of land revenue (if the per- 
son liable is residing outside the State and has 
no property in the State). 

5. Bombay Local Boards Act (VI of 1923). 

(i) Distress and sale of moveable property. 

(ii) Application to a Magistrate for recovery (distress 
and sale of moveable property). 

IV. Bihar. 

1. The Bihar and Orissa Municipal Act (VII of 1922). 

(i) Distress and sale of the moveable property. 

(ii) Recovery as a public demand payable to the 
Chairman under the Bihar and Orissa Public 
Demands Recovery Act (IV of 1914). 

(iii) Suit. 

V. Orissa. 

1. The Orissa Municipal Act (XXIII of 1950). 

(i) Distress and sale of the moveable property. 

(ii) As an arrear of land revenue. 

(iii) Suit. 

VI. Punjab. 

1. The Punjab Municipal Act (III of 1911). 

(i) Property tax may be recovered as an arrear of 

land revenue (without the power of arrest of 
the defaulter). 

(ii) Application ^to the Magistrate (by distress and 
sale of moveable property). 

2. The Punjab District Boards Act (XX of 1883). 

(i) Application to a Magistrate (by distress and sale 
of moveable property). 

(ii) As arrears of land revenue. 

VII. Uttar Pradesh. 

1. United Provinces Municipalities Act (II of 1916). 

(i) Distress and sale of moveable prdperty. 

(ii) Bringing a suit in a court of competent jurisdic- 
tion. , 

2. United Provinces District Boards Act (X of 1922). 

(i) Distress and sale of moveable property. 

(ii) Bringing a suit in a Court of a competent juris- 
• diction. 

VIII. Assam. 

1. Assam Municipal Act (I of 1923). 

(i) Attachment and sale of moveable property. 



(ii) Bringing a suit m a court of competent jurisdic- 
tion 


IX Madhya Pradesh 

1 The Central Provinces and Berar Municipalities Act 
(II of 1922) 

(i\ Recovery on application to a Magistrate haying 
jurisdiction (by distress and sale of moveable 
property) 

(u) Application to the Deputy Commissioner to re- 
cover arrears (of property tax only) as if they 
were an arrear of land revenue 


X Hyderabad. 

1 The Hyderabad Municipal Corporations Act (XXXVI 

of 1950) 

( 1 ) Distraint and sale of moveable property 
(u) Attachment and sale of immoveable properly 
(m) Attachment of rent (for property tax only) 

(iv) Suit 

2 Hyderabad Municipal and Town Committees Act 

(XXVII of 1951) 

0) Distress and sale of moveable property 
XI Mysore 

1 Mysore Town Municipalities Act (XXII of 1951) 

(i) Distress and sale of moveable property 

(u) Prosecution before a Magistrate 
(in) Application to a Magistrate (Distress and sale 
of moveable property) 

2 Mysore Village Panchayats and District Boards Act 

(IV of 1952) 

(0 Distraint and sale of moveable property 
(u) Suit 

3 Mysore City Municipalities Act (VII of 1933) 

(i) Distress and sale of moveable property 

^ ^'hy of Bangalore Municipal Corporation Act 
(LXIX of 1949) * 

(i) Distress and sale of the moveable property 
(u) Prosecution before a Magistrate 
(m) Recovery as an* arrear of land r venue (if the 
person liable has left Mysore and cannot be 
found) 
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XII. Rajasthan. 

1. Rajasthan Town Municipalities Act (XXIII of 1951). v 

(i) Distress and sale of moveable property. 

(ii) Application to a Magistrate (distress and sale of 
moveable property). 

2. Rajasthan District Boards Act (II of 1954). 

(i) Distress and sale of moveable property. 

(ii) Bringing a suit. 

XIII. Vindhya Pradesh. 

1. Rewa State Municipalities Act, 1946. 

(i) Distress and sale of moveable property. 

(ii) Bringing a suit. 

^78. From the foregoing analysis it is clear that the re- 
medies available in the different States under the revenue 
laws are not uniform and the procedure also varies in some 
details. 

79. In Purshottam Govindji’s case' the Supreme Court Need for 
held that section 46(2) is valid and does not offend articles uniformity. 
21, 22 and 14 of the Constitution. Chandrasekhara Iyer J., 
though he agreed with the majority view, observed that 

■“for the enforcement of the levy of a Central Tax like the 
income-tax there should be uniformity of procedure and 
identity of consequences from non-payment”. The learned 
Chief Justice in his judgment compared the provisions of 
different laws adopted by the different States for the reco- 
very of land revenue and observed that even in “the same 
State there were two procedures to which defaulting 
assessees could be subjected according as they were in or 
outside the city of Bombay”. The learned Chief Justice 
also pointed out the variation in the terms of imprisonment 
provided in the State Acts and that in some State (e.g. 

Assam) there was no provision for imprisonment. Though 
section 46(2) was upheld as valid, a perusal of the judg- 
ment convinces one that uniformity is desirable and that 
the observations of Chandrasekhara Iyer J. are justified. 

80. We have therefore thought it incumbent upon us to Action pro- 
codify the law in this respect and include it in a separate P° sed (Re- 
schedule. The judgment of the Supreme Court also gives nue laws )’ 
an authoritative interpretation of the proviso to section 

46(2). The meaning of the proviso may be stated, in the 
words of the Supreme Court, as follows: — 

“On a proper reading, that sub-section does not pres- 
cribe two alternative . modes of procedure at all. 

All that the sub-section directs the Collector to do 
is to proceed to recover the amount as if it were 
an arrear of land revenue, that is to say, he is to 
adopt the procedure prescribed by the appropriate 
law of his State for the recovery of land revenue. 


1 ( l 955) =8 I. T. R. 8gs. 
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, that in this proceeding he is, ^vllVourt^has 
“4 ^ have> ^XecUo^doS not prescribe 
under the Code The The statement to the co ^ 
two separate P r «ed^ Lfthe Bombay H»gh C°urt 
trary in the judgment o Bombay , does not 

m Sat All Ahmed v Collector 0 J ” mon the pro- 
appear to us to be correct ing allerna tive 

viso does not ir ^“} t »fe certified amount of the 
mode of recovery of the ceru. on the Coi- 
tal but only confers additional p app i lca tion 

goto fcr the ".ffiS * ‘ he 

81 A p<™er >s =‘ Ef *e |de 

As held by the Su Pp"" c „S collector for the better 
additional powers on the t-ouec mode 0 f 

IZa ntnrp effective application of we ™ jr f sec . 


tion 46 The only additional !»* « « in execu* 
CPC is the power “ppomt ® t he Collector 

pSsse4es4h?pcwerS e a°ttach through 

tional power is also now included by us in me f 
draft 

nn Tr . 82 The process enforceable for the re ^ V f:!7.n sup- 
posed (Mv-nt arrear of municipal tax and local rate, ref err ^ w th 
cipai laws) sections (3) and (4) of section 46 has noth g pro perty 
the Collector Distraint and sale of 
(and m some states attachment and sale of treating the 
perty also) or prosecution before a magistrate trea i? ce 
default in payment of the tax or the rale as an “ e fine 
and imposing a fine and recovery of the arrear and ‘ 

under the provisions of the Criminal Procedure e( j 

386) or recovery of the arrear as if it were a nne in p , g 
by a criminal court, are the modes laid down ^ eiS _ 
which contain provisions for prosecution before a ns 
trate or recovery of the arrears by application to tne x & 

* trate for distraint and sale of moveable property a 
tailed below — 

1 Rajasthan Town Municipalities Act (XXITI ® 
1951) S 97 (Only if there is suspension ol « 1C 
other powers by the Government) 

1 I LR 1950 Bom. 150 155 
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2. Calcutta Municipal Act (33 of 1951). 

3. Punjab Municipal Act (III of 1911), (S. 81 applica- 

tion to Magistrate). 

4. Madras City Municipal Act (IV of 1919) Rules 21(2) 

and 29-B of Schedule IV to the Act. 

5. Madras District Municipalities Act (V of 1920), 

Rules 21(2) and 36 of Schedule IV. 

6. City cf Bangalore Municipal Corporation Act (LXIX 

of 1949) [Rules 30(2) and 39 of Schedule III). 

7. Mysore Town Municipalities Act (XXII of 1951) 

Section 96. 

8. Bombay District Municipal Act (III of 1901) S. 88 

(Only if there is suspension of the other powers of 
recovery by the Government). 

9. Bombay Local Boards Act (VI of 1923) S. 115 (Only 

if the other powers of recovery are suspended by 
the State Government). 

10. Madras District Boards Act (XIV of 1920), Rules 

33(2) and 39 of Schedule IV. 

11. Punjab District Boards Act (XX of 1883) S. 58-B 

[Only in the case of other sums (other than local 
rates and taxes) due], 

12. Central Provinces and -Berar Municipalities Act (II 

of 1922). Section 77. 

83. All the processes are enforceable by the Income- 
tax Officer if the requirements of sub-sections (3) and (4) 
of section 46 are satisfied. 

84. In the draft we have restricted the power of the 
Income-tax Officer to the mode of recovery by distraint and 
sale of moveable property. Even this power is, we are told, 
seldom invoked except in a few places. We have omitted 
the power to approach the magistrate either to recover the 
arrears as a fine or to prosecute the defaulter, as such a 
power is never in practice exercised. The procedure is cir- 
cumlocutory and is not suited to modern conditions of 
society. The existing power of the Income-tax Officer to 
make a garnishee order is retained. 

85. It may be of interest in this connection to mention Remedies in 
that in other countries the remedies for recovery of In- other Gmn- 
come-tax are very simple as could be seen from the follow- trcs - 

ing analysis : — 

United Kingdom— U. K. Income-tax Act 1952. 

(a) Distraint by Collector (S. 76). 

(b) Recovery of small amounts of tax in court of Sum- 
mary Jurisdiction as if it were a civil debt (Sec. 

78). 
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(c) Suit m the High Court (Sec 79) 

United States 

(Internal Revenue Code 1954) 

Chapter 64 -Colleetion 

Sec 6331-L Si and distraint ei and rf 

tangible 

Commonwealth of Australia. , m enl 

tnconse tax and Soca. — 

(a) Section S 209— Suit „ 1R 

(b) Garnishee Order by the Commissioner-S 

Canada 

Income tar Act 1948 ( Sees 118 to 1»> Ej 

(a) Certificate by the Minister ”he W® 

chequer Court and such registration has ufJ 

ot decree and is executable by the court t= 

(b) Garnishment (Sec 120) 

(c) Seizure of Chattels (Sec 121) 

South Africa 

The Income tax Act 1941 (Sec 85) 

# iL- foV dUl V 

(a) Statement by the Commissioner ot ne d 

tiled with a clerk or registrar of a c °™' S Jsuch 
as a judgment and enforced by the Court ^ 

(b) Proceedings by the Commissioner for the sequ es 
tration of the estate of the tax payer 

(c) Enforcement by a Magistrate 


Ceylon 


The Income tax Ordinance Sec 79 ^ 

(a) Commissioner issues a certificate and is on o 

by seizure and sale of moveable property ^ 

(b) Certificate to the District Court who wou ^ 
force it by way of execution against the m 

and immo\eable property of the defaulter 

(c) Proceed ngs for recovery before a magistra e 

(d) Garnishee Order 


86 A portion of the tax paid by the company 
to ed t0 have been paid by the shareholder under sec io 
18(5) and 49B The tax paid by the company m respect « 
dcndi d vidends is thus g ven a special trea ment in the 
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the assessment of the shareholder. We felt that it would 
be useful and convenient to bring together the various pro- 
visions of the Act pertaining to such treatment. The pro- 
visions of the Act pertaining to the tax deemed to have 
been paid in dividends have, therefore, been gathered to- 
gether in this chapter. - 

87. The provisions of the present Act pertaining to re- Chapter xx 

funds, have been grouped together in this Chapter. J ' uUn “'" 

To avoid delay in refunds, we have inserted a provi- 
sion* [on the analogy of section 57(3) of the Canadian 
Act] that where the refund order is made more than three 
months after the application for refund, the Central Gov- 
ernment shall pay interest at the rate of 2%. A similar 
recommendation was made by the Income-tax Investiga- 
tion Commission". We have also made it clear 5 that where 
refund is due as a result of an appellate order or as a 
result of decision by the High Court, no separate applica- 
tion is necessary. 

88. All the provisions pertaining to appeals have been Chapter xxi 

brought together in this Chapter. - Revisions?" 

89. On principle, it may appear objectionable that an Desirabili t y 
agency which is under the direct control of the Central ?j\ a ? pea, i 
Board of Revenue should be vested with jurisdiction to by %>peUate 
hear appeals from the orders of the Income-tax Officer. Assistant 
Justice should not only be done, but should appear to be Commission- 
done and should inspire confidence in the persons concern- ers - 

ed. It is an elementary principle of the law that a person 
should not be a judge in his own cause. The' Appellate 
Assistant Commissioner, being under the direct control of 
the Central Board of Revenue, may not be considered as 
a satisfactory authority to hear and dispose of appeals 
against the orders of the Income-tax Officer. One sugges- 
tion that was made long ago was that the Appellate Assis- 
tant Commissioner should be placed under the control of ' 
the Income-tax Appellate Tribunal, so as to make him in- 
dependent cf the authority and influence of the Central 
Board of Revenue. This question was examined by the 
Income-tax Investigation Commission, and that Commis- 
sion observed* that there was no reason to think that by 
reason of the subordination of the Appellate Assistant 
Commissioners to the Central Board of Revenue, they were 
influenced by the Central Board of Revenue in their deci- 
sions or that they were in any manner partial in the dis- 
charge of their duties, or that .their judgments were 
affected by any considerations irrelevant tc the decisions 
' of the appeal. No doubt, in spite of this conclusion the 
Commission did make a recommendation that there should 


Wide clause 252, App. T. 

5 Para. 279, pages 125, 126, I. T. I. C. Report, 1948. 

Wide clause 250, App. 1. 

‘Paragraph 319, "ages 142, 143, I. T. I. C. Report; ig 4 8. 
4 — 1 Law Com./58 
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he an alteration m the then togs' ‘“removjdtom 

pellate Assistant Commissicnere shonW^b^^ ^ ^ 

the control of the Central Bo recommendation 

under the Appellate M 

*,as not accepted by the beiecr ndmcnt B iU of 
connection with the Income-tax b _ ht 0 [ the recom- 

which examined the 2 ue T st ^ tax investigation Commis- 
mendations made by the Ineome-tax lnv ^„ E ( av0Ur f a „y 
a, on The Seleet Committee was m » , iml Enquiry 

change in the existing system TO ^ m grea , er detad 
Commission again examined tn q cban g e was neces- 

ar.d also came to the conclusion t Taxa t JO n Enquiry 
sar\ In support of their concision, ine 0 f the 

Commission gave fl p. rcs ‘“^peifate Assistant Commis- 
appeals disposed of by the Appena Com missioner 

Signers the "orders of the AppelUte teist^ ^ * 

were either accepted by the assessee figures for the 

Tribunal We have examined the wrther g us by t he 
years 1953-54, 19 d 4-55 and 1955-1956 furnige 92 cr p 0 f 

Central Board of Revenue and they es t* b “iJ ssl0 nere have 
the orders of the Appellate Assistant Co nmissio^ fay 
either been accepted by the bout 87<> of the 

Tribunal From this it follows that on y Comm is- 

appeals disposed of by the Appellate * _ g Tnbuna l 

sioners are reversed on appeal to fhe^ Annellate Assistant 


927c cf the appeals disposed of by them f {q1 , 

the assessee or confirmed by the Appellate Tr • any 
lows that the disposals are not affected or '’J“? t * c * ss ]! ss ees 
extraneous influence and give satisfaction to te. that 
concerned Though we feel the force of P aCe ncy 

appeals should be disposed of by an independent S ^ 
other than the one which is subordinate to the l* 

Board of Revenue, the figures furnished to us co n i 
tify any alteration in the existing system _) Ve Com- 
agree with the conclusion of the Taxation EnqU ^ 
mission that a change in this behalf is neither ^ 
nor justified We consider therefore that the APP as 
Assistant Commissioners should continue to luncu 
at present 

p 90 The position, however, of the appeals to the Ap- 

1 pellate Tribunal and the disposals made by them is em / 
different We feel that the existing system of appeal 
the Appellate Tribunal and thereafter a reference to 
High Court on a question of law either under section WH » 
or under section 66(2), is very cumbersome and causes 
necessary delay m disposing of the appeals so as to 
the assessments We have obtained State-wise figures re- 
garding the institution of the appeals before the Appel' a 
Tribunal and of the Reference Applications under sectio 
66(1) and section 66(2) lor the years 1955-56 and 195 d-d< 

E C- Report {t953 1954) Vot II, pages 232 to «34 P»raS ra P* 1J 
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During the year 1955-56 the total number of appeals insti- 
tuted in the Appellate Tribunal -was 8,553. The State-wise, 
figures are given below : — 


Andhra 







290 

Ajmer 







55 

Assam 







106 

Bhopal 







39 

Bihar 







572 

Bengal 







972 

Bombay 







1912 

Coorg 








Delhi 







283 

Hydeiabad . 







205 

Himachal Pradesh 







8 

Jammu and Kashmir 


i 





129 

Kutch 








Madhya Pradesh . 







206 

Madhya Bharat . 







30 

Madras 







1746 

Mysore 







110 

Orissa 







”5 

Punjab 







3 2 4 

PE 'SU 







in 

R jasthan • 







86 

Saurashtra . 







37 

Travancore-Cochin 







JI5 

Tripura 







1 

Utiar pradesh 







1047 

Vindhya Pradesh . 




Total 


— 

54 

8 553 


The number' of Reference Applications under section 
66 (1) during the year 1955-1956 was 1,080 as per statement 
below: — 


Reference application 
U/S 66(i) 

2 No. d'sposed 

~ t- *E of 


High Courts Order 
U/S 66 (2) in respect 
of ief. applications - 


ToJl 


o « 

W — o , 

z « >> ■ 


3456789 


Bombay 

• 91 

275 •• 

201 

11 

21 

20 

Madhya Pradesh . 

. 8 

14 • ■ • • 

20 

4 

7 

8 

Bhopal 

. I 

• • a • 4 a a 

I 


• • 

Saurashtra . 

Kutch 

n 

10 

• • • * a • 

7 

• • 

1 

* * 




Andhra 3 * 5 * 3 o 5 1 5 

Hyderabad 53 1 »g 8 7 

Uttar Pradesh 3* 5° 4 1 

Vmdbya Pradesh 4 9I . 6G 108 9» 

Madras 7* 2 5 5 9 ** 

Travancore-Coch a 2 2 3 j 

Mysore 3 59 a 

Cooig 2 6 ,B is 

West Bengal *' 8 5 ' , 

“ 48 2 4 8 

Mb * S „ S 

Punjab H 55 g 2 

Rajas han 3 ? 

Madaya Bharat 4 ^ 

Pepsu 4 ^ 

Hunachal Pradesh g 

Al “" ! « >3 >j ” 

B bar 5 44 - 2 3 

On*. *3 3° » * 

Jammu & Kashmr 3 - 

Tor At. 347 to 8o 3«3 6*3 93® «34 a g — 

cases ufs 66 (3) and 66 (4) s qu te small 

[fa cases m which the reference »PI>V c,tl S!m'!h5 
rejected by the Appellate Tribunal tinder section « “ d 
matter came up to the High Court under section 66 ( 1 
the number of such applications during the year 1955-l s 
was 232] 

91 A statement of the appeals instituted during the 
year 1956-57 is given below (State wise figures are no 
available) — 

1956-57 

Appeals instituted in the year 1956-57 

Appeal by Appeal by 

assessee department 

Bombay Bench A a 636 3®° 

Bench B 
Bench C 

Allahabad Bench >193 

Madras Bench j 823 75 

Caleu a Bench 1 18 >43 

Delh Bench 908 9* 

Pa na Bench 529 3 

Hyderabad Bench 419 5 2 
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These figures comprise appeals by the assessees and also 
by the Department. The appeals instituted by the assessees 
were 8,694 and by the Department 799, in all 9,493. 

The number of Reference applications under section 
66(1) filed during the year (1956-1957) was 1,014, as per 
statement below : — 

State-wise statement showing institution, disposal and pen- 
dency of Reference Applications before the Income-tax 
Appellate Tribunal Bombay, during the year 1956,-57. 


States 

Reference application u/s 
66(1) 

Total 

No. of cases out-st- M 5 h 
anding at the beg- 2 ,'Sr 5 
inning of the year 3 gjsr* 
No. of cases recei- oT? q 
ved during the ye- -•§ 

arfrom the High 5 

Courts ' 2 . n 

No. of cases stated So 0 
in compliance with 5- S a, 

H. Courts orders. 5 2, 2 

No. outsanding at 
the beginning of 
the year 

No. instituted during 
the year 

No. disposed 
of 

Efl 

2 * 
w 0 

•dU ^ 
v o 

0 

I 

2 

3 

4 

5 

6 

7 

8 

9 

Bombay 

165 

332 



286 

12 

19 

24 

Madhya Pradesh 

2 

«9 



2 

3 

I 

3 

Bhopal 

. . 

. . 



, . 




Saurashtra 

5 

2 



4 

I 


1 

Hyderabad 

35 

2 



2 

I 


1 

Andhra 

16 

37 



3 * 

19 

l 6 

20 

Kutch 









Uttar Pradesh 

23 

84 



66 

I 

39 

3 2 

Vindhva Pradesh 






I 



Madras 

H3 

157 



243 

83 

82 

135 

T ravancore-Cochin 

20 

24 



28 

- 3 

10 

ti 

Mysore 

5 

10 


• 

9 

3 

3 


Pepsu 

— 

3 







Coorg 

— 

— 



, . 




Wes' Bengal 

20 

162 



ifio 

6 

18 

22 

Assam 

I 

II 



12 

I 

1 

1 

'•'r.pura 

— 

— 




, . 



Delhi 

14 

31 



28 




Punjab 

31 

42 



40 

, , 



Jammu & Kashmir 

3 

2 



3 




Rajasthan 

3 

13 



9 

2 


2 

Madhva Bharat 

— 




I 




H machal Pracjesh 

— 

I 



I 

, , 



Ajmer 

1 

16 



3 

. , 

3 

3 

Bihar 

* — 

57 



4 b 

11 

7 

18 

Orissa 

4 

9 



9 

I 

6 

6 

Total 

491 

IOI4 

360 

625 

985 

148 

205 

282 


Note. — Figures in columns 7 , 8 & 9 include cases in wh'ch High Courts 
Orders u/s 66(3) & 66(4) were received. However, the number of cases u/s 
66 (3) and 66 (4) is quite small. 



MMsrg sE&S 

^^r P Ay lB 60"eS'^ number 0 . appeal, 
instituted is comparatively small 

SJ The Tribunal is constituted the toal 'act-tolm g 
authority for four taxes— income- ax, wealth-tax, expenoi 
ture-tax and gift tax, and it is also OTOpjwed to mak 
the final fact hnding authority under the Estate Duty « 

We are constrained to observe that men of the requisite 
calibre and independence are not being recruited for dis- 
charging so heavy a responsibility as that of the taal fact 
tiding authority under the neiv pattern of taxation The* 
are many complaints that the disposal of appeals by 
Appellate Tribunal is very unsatisfactory for a variety m 
reasons Often the judicial and independent approach 
which is necessary m the final fact finding authority, i 
displayed by the Tribunal In several cases the determina 
tion of compbcated questions of fact and law is done m a 
very perfunctory manner Very often, the Tnbtmal does 
rot clearly record its findings of fact or its reasons for -arriv- 
ing at its findings In a number of cases, factual or legal 
contentions raised by the parties are not dealt with at au, 
resulting in applications for rectification being made sub- 

sequently to the Tribunal for considering the points omitted 
to be dealt with m the original order of the Tribunal 
While dealing with the references under section 66(1) and 
section 66(2), High Courts had occasion to comment upon 
the unsatisfactory nature of the orders passed by the Appel- 
late Tribunal and also on the unsatisfactory statements of 
case drawn up by them in the references under section 66 
The High Courts had to remit the cases to the Appellate 
Tribunal for a further and better statement of the case with 
fuller particulars To give satisfaction to the large, number 
of asaessees a d°cision of an independent and good appellate 
authority is an undoubted necessity, if justice is to be done 
to them There is considerable delay m disposing of the 
appeals and very often it is said that they, the Tribunals, 
spare very little time for the appellate work* with which 
alone they are concerned Very often the Members of the 
Tribunals attend the sittings at any time they choose there- 
b\ not conforming to regular office hours for the disposal 
of the work A Bench of two members of the Tribunal 
bears the appeals, but in practice the contribution to the 
decision of the case by one of the members is often not 
appreciable 


‘See extracts g ven m the next para. 
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94. The following extracts from the decisions of courts Extracts from 
will show how unsatisfactorily the Appellate Tribunals have JU gmems ‘ 
been functioning : — 

Hanumantram Ramnath vs. C.I.T., Bombay'. 

“This reference must go back to the Appellate Tribunal 
for the finding of further facts. As this is the second refer- 
ence we have been constrained to send back out of the last 
ten which have come before us. and as in these cases not 
only is public time and money wasted, but there is also 
obviously a hardship cast upon the assessee, it is in my 
opinion necessary that certain matters should be stated for 
the guidance of the Appellate Tribunal in preparing fur- 
ther cases ” 

Hira Mills Ltd. Cawnpore vs. I. T. O., Cawnpore 

“Those, as we understand them, are the facts to be 
gathered from the statement of the case and the accompany- 
ing judgments and orders. Perhaps we may properly ob- 
serve that it' would be a practice more in conformity with 
section 66(1) of the Act and with general convenience, if 
the statement of the case itself had contained all the rele- 
vant facts, rather than that they should have had to be 
sought for in the judgments”. 

Badar Shoe Stores, In re. 3 4 

“We deprecate the practice, which is becoming too 
common, of omitting a sufficient statement of facts from 
the statement of the case and of referring this Court to a 
miscellany of other documents for the collection of the full 
facts necessary for determination of the question of law 
submitted, and we shall take the opportunity of referring 
to the unfortunate consequences of this practice at a later 
stage ” 

P. M. Huthee Singh & Sons Ltd. y s. C.I.T.* 

“I must point out here that both in the statement of 
case and in the judgment there are certain inaccuracies. 

When a fact-finding authority is in the position of the 
Tribunal (whose findings of fact are considered conclusive), 
it is always very desirable for them to be accurate in their 
statement of facts. I would like to join the learned Chief 
Justice in emphasizing the duty cast upon the Appellate 
Tribunal with regard to findings of facts. Under the Act 
it is the final fact-finding authority and I think it is the 
duty of the Tribunal when they submit a statement of 
case to the High Court to state the facts clearly, carefully 

1 ( I * 945) J 3 T. R. 203 at 20G. 

'(194s) 14 T. T. R. 417 at 427. 

’(1946) 14 I.T.R. 43: at 433. 

4 (1946) 14 I.T.R. 653 at 659. 



and precisely After “ S^S M 

advisory jurisdiction Its junsaic advisory 

tau^mquMtioMCllawj^ttrftortana^ ^ 

jurisdiction cannot be exercised useiuny and 

finding authority submits the facts carem £ with 

accurately I am sorry to suy ” te “ e nt el case and 

-STudlm' 

KSnTto'SteS.^W^'S 

ment ef facts prepared by them was not < * “ that m 
^tum1hfSuual’U h dear Km^md W Hen preparing 
the statement of case 

Messrs Gobindaram Bros Ltd vs C I T 

The supplemental case returned to us by 
and which is now before us is highly unsahsfactory Th 
Tribunal appears to be far more concerned with excuH 
the statements of fact in the first case which q 

tionably contradictory, than with complying * h f 
tions of this Court given under Section 66(4) of the incom 
tax Act 

1 The matter was referred back to the Tribunal to record 
its finding of fact more clearly, and implicit in that directio 
is the taking of further evidence if there is no other w y 
of determining facts in order that the Tribunal may ma 
its finding clear For the Tribunal to say that because a 
fact was not before it when they disposed of the assesses 
appeal we are unable to include it in the case at tnis 
stage of the proceedings”, is a most surprising statement 

and is one which indicates that the Tribunal does not appre- 
ciate the duties cast upon it when this Court refers a matte 
back under section 66(4) The reference back to the Tribu- 
nal was to record its finding more clearly and after a lapse 
of one year and ten months the matter now comes bacx 
vvith nothing new except the affidavit of Mr Pralhadrai 
Bnjlal which is annexed to the supplemental case” 


Bikaner Tradtng Company, Calcutta vs C I T ’ 

‘We have so far endured with patience the type of 
statements of cases which have been submitted to this 
Court in connection with the references that have come 
up this session but we think that the limit has been passed 
and we ought to make some observations One common 
feature of these statements of cases is that the appeal was 
heard by two members whereas the statement of the case 
in almost every case was drawn up by different members 
In drawing up the statement they do not seem to have 


*(' 91 6 ) >4 I T R 764 at 770 
’(1953) *4 1 T R 419 •» 42a 
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always considered it necessary to refer to the appellate 
order, nor necessary to be exact in the statements they 
made, npr necessary to make a full statement of the rele- 
vant facts. Most of the statements of cases are sketchy in 
the extreme and, were one to rely upon them alone, it would 
be impossible to answer any question at all. It has been a 
frequent experience this session to find two members of a 
Tribunal deciding a particular case in a particular manner 
and one of those members, acting with a third member, 
stating a case for this Court which differed materially from 
the case made and found at the hearing of- the appeal. We 
shall not say, out of respect for the Tribunal, that the 
members have acted in a careless manner, but we feel 
bound to say that the manner in which they have dischar- 
ged their duty of drawing up statements of cases for this 
Court can only be called carefree”. 

Calcutta Co. Ltd vs. C.I.T. 1 

“Unfortunately, the treatment of the question by the 
authorities below has been of a somewhat summary charac- 
ter presumably because it was raised and argued before 
them in a superficial form. But even if such was the case, 
there is hardly any justification for the Tribunal failing to 
realise at least what facts were required to be found and 
stated. The statement of the case is sketchy and bare and 
like most of the statements we have had to deal with dur- 
ing this session has hardly any appearance of a case seri- 
ously stated”. 

C.I.T. West Bengal vs. Hanuman Prasad Bagria \ 

“In our opinion, the statement in the case referred are 
clearly insufficient to enable us to determine the question 
raised. The appellate order passed in the case is a striking 
example of what appellate orders should not be and the 
statement of the case itself is an example of the con- 
sequences that must sometimes follow when the appeal is. 
heard by two particular members of the Tribunal and the 
reference is made by two other members”. 

“This finding of the Income-tax Officer and the Appel- 
late Assistant Commissioner was reversed by the Appel- 
late Tribunal by an order which reads like an order pas- 
sed by Honorary Magistrates at summary trials”-. 

(Italics are ours). 

Dhirajilal Giridharilal vs. C.I.T., Bombay \ 

\ “It is apparent from the following quotation from the 
judgment of the Tribunal that not only was its approach 
to the question raised before it tainted with suspicion, but 
it .took into consideration a number of circumstances based 
purely on conjectures and surmises and for which there 
was not a scintilla of evidence on the record”. 


*(1953) =4 I-T.R. 454 at 459. 
ef 1953) =4 I-T.R. 495 at 497, 498. 
s (i954) =6 I. T. R. 736 at 739 (S. C.). 
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Shantifcumar Warofham Morar jt vs CJT' 

‘There is a finding given by the Accountant Member 
in the following words ‘ We understand that no part of 
the borrowings were utilised in the agency firm business 
and therefore the interest paid was not incurred for the 
purposes of the business ’ Mr Palkhivala has tightlj 
quaretied with the nature of this finding With respect to 
the learned Accountant Member it is difficult to under- 
stand how a judicial tribunal can record a finding m the 
language in which this so-called finding has been recorded- 
The duty of a fact-finding tribunal is to find facts, and not 
to understand that certain facts may exist or may nave 
been established’ 


Indian Steel and Wire Product Ltd vs C J T.’ 

Before parting with this case, I find necessary to 
repeat once again what I had occasion to say during the 
last sittings of this Bench If this Court cannot 

depend on the Tribunal even for the accuracy of the sum- 
mary of the orders passed by itself, it becomes difficult to 
deal with these references particularly as this Court is 
bound by the statements contained in the statement of 
the case and should not be put to the necessity of verifying 
and if necessary correcting the summaries given of the vari- 
ous orders What makes the inaccuracy strange in the 
present case is that one of the members who was respon- 
sible for the statement of the case was himself a member 
of the Bench which had passed the appellate order relat- 
ing to the first of the two chargeable accounting periods" 


The Bhopal Trading Co , Kanpur vs CJT' 

We are not undertaking the responsibility of framing 
the questions ourselves as the statement of the case as also 
the appellate orders are as is too frequently the case, 
wholly unsatisfactory” 


CIT vs Afalchand Surana* 


T confess I do not feel altogether happy the way m 
which the facts have been found in this case or the man- 
ner in -which the case has been stated ' 


1 Before I take up the question on the merits, I w ould 
SlY 0 ™ JR 355 * 0 !! as re S ar ds the appellate order of 
the Tribunal. The whole of it appears to be based upon 
a misconception of both fact and law 


V s p ! rfe £ tly de , ar that the Tribunal failed to apply 
themselves to the real question before them and indeed 
their order, one regrets to find does not indicate that they 
had any appreciation of what the real question was * 


'(19551 27 I T R fig at 80 (Bombay H C.) 

*{i955) 27t r R 43 atp. 445 & 446 (Calcutta H C) 
(1955)281 T R 478 atp 485 (Allahabad H C) 
(1955) 28 r T R. 684 ai 687 690 696 (Calcutta H C.) 
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95. The present procedure leads to delay also. If the 
Tribunal refuses to make a reference to the High Court 
where it should have done so, the asessee or the depart- 
ment have had to go to the High Court under section 66(2) 
and this has led to considerable delay in giving a finality 
to the assessment. The extracts given above would also 
show that the statements of cases submitted by the Tribu- 
nals to the High Court are scrappy, with the result that 
the High Court has had to ask for a supplementary state- 
ment in several' cases. 

96. For these reasons we are strongly of the opinion Abolition of 
that the Appellate Tribunal should be abolished and that a 1 

direct appeal should be provided both on questions of fact pro 

as well as of law to the High Court from the orders of the 
Appellate Assistant Commissioner. The assessee should 
have the satisfaction that the facts of the case and the law 
applicable to it have been examined by a competent autho- 
rity. It would also save the time of the High Court, as 
it would avoid the necessity for a reference to the High 
Court on a question of law either under section 66(1) or 
under section 66(2). We have therefore, provided 1 an ap- 
peal to the High Court from the decisions of the Appellate 
Assistant Commissioner. Where the amount in dispute is 
Rs. 7,500 or more, the appeal- will be on fact as well as 
on law. In other cases the appeal will be only on questions 
of law. 

It is stated that the disposal by the High Courts may 
cause delay, particularly as the rules of the High Courts 
require printing in first appeals. To obviate this difficulty, 
we suggest that by a rule made by the appropriate autho- 
rity the printing of records in such cases may be dispensed 
.with, and the Department and the assessee may be allowed 
to furnish typed copies of papers on which they intend to 
rely at the time of the hearing of the appeal before the 
High Court. 

97. We have also examined the financial implications 
of the proposal and we are satisfied that it does not involve 
the States in any extra expenditure, as all expenditure 
necessitated by the appointment of more Judges in the 
High Court and the necessary staff can be met by the fee 
that will be levied on the appeals instituted in the High 
Court. At present the fee is Rs. 100 in case of appeals 
to the Appellate Tribunal and, the amount realised in the 
year 1955-56 by the Tribunal is Rs. 8,46,390 which, of 
course, includes also fees for Reference Applications. (The 
department does not pay any fee when it files an appeal 
or asks for a reference). The expenditure incurred .in 
that year for the Appellate Tribunal is Rs. 8.74 684. We 
have not got the figures for 1956-57. Even if the fee is res- 
tricted to Rs. 100 per appeal and if 10,000 appeals are filed, 
all. the States will get an income of Rs. 10,00,000. If 20 


1 Vide clause 260, App. I. 
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Judges are appointed for all the High Courts, the total 
salary payable per year will be Rs 8 40,000 leaving a sur- 
plus for the expenditure on the additional staff that would 
be required by the appointment of additional Judges 


If we consider the position State-wise, the highest ins- 
titution of appeals is in Bombay and may be taken rough- 
ly at 2 000 appeals per year The Bombay State will get a 
fee of Rs 2 00* 000 Even if four more Judges are appointed 
their total salary per year will be Rs 1,68000, leaving a 
surplus for the additional staff Similarly, Madras may re- 
quire three Judges Bengal may require two Judges 
and Uttar Pradesh may require two or three 
Judges In other States like Bihar and Punjab an addi- 
tional Judge may be required It will, therefore, not en- 
tail any additional expenditure from State funds which 
could not be met from the fee leviable on the appeals ins- 
tituted in the respective State High Courts As observed 
already, the work in which the High Courts are now enga- 
ged namely disposing of references either under section 
66(1) or under section 66(2) will pro tanto be reduced, and 
this is an additional advantage for the High Courts 


98 Rules will necessarily have to be made to regulate 
the procedure for the disposal of the appeals expeditious- 
ly Delay is occasioned by the printing of recoras which 
will not be necessary If the rule making power is confer- 
red on the various High Courts there may not be uniformi- 
ty in that behalf We, therefore, think that it will be more 
appropriate to confer the rule making power upon the 
Supreme Court’ as was done in the case of the Companies 
Act, 1956 As regards the levy of the fees and the scales 
which are to be prescribed, it may not be possible for the 
Centre to prescribe the fee Some method should be adopt- 
ed to make the Court-fee payable on the memoranda of 
appeal presented to the High Court m such matters uniform 
m all the States. We have not therefore made any deBnite 
proposal in this behalf 


tSnSS , 99 In the recommendation made by us lor the 

«>f Appellate “Oontion of the Appellate Tribunal, and as appeals would 
Assistant Co- henceforth lie to the High Court from the Appellate As- 
mmtssionerj slstant Commissioners’ orders, we consider that Govern- 
ment should ensure that the posts of Appellate Assistant 
Commissioners are held by experienced and senior officers 

100 It will be more satisfactory if experienced and 
senior officers of the Department hear appeals 

'^ ie -^PP^ate Assistant Commissioner should 
°Ji! a 0 j pirU0 ?’ fae , 617611 some training m judicial 
C5vU rv,,fr^ d pr0Ce n Ur . e b y bein S attached to a Judge of a 
TW e ’ n P lstnct J hdge, for a period of, -say, three 
the AnnJh,t« W i 3 b ? Tl necessary because the order of 
h e Appellate Assistant Com missioner should be written, 

’See clause 277, App I " ' “ 
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more or less, like a judgment and should make mention of 
the points for determination, and the findings thereon. We 
consider that if Appellate Assistant Commissioners are 
given this type of training, it will inspire greater .confi- 
dence in the litigant public. 

102. It may be recalled in this connection that when 
the Appellate Tribunal was not in existence, i.e., prior to 
1939, the reference to the High Court, though directed 
against the order of the Assistant Commissioner, was made 
by the Commissioner of Income-tax himself. Though an 
officer of the status of Commissioner of Income-tax may 
not hear all appeals, it would be desirable if appeals 
against assessments of incomes in excess of rupees one 
lakh were heard by the Commissioner of Income-tax or by 
an officer of equal status. If this recommendation is ac- 
cepted, the necessary amendments may be made in the 
Act. Other appeals should be heard by senior officers 
whose scale of pay is attractive. We would recommend for 
Appellate Assistant Commissioners a scale of pay inter- 
mediate between the present Appellate Assistant Commis- 
sioner’s scale and the present Commissioner’s scale. 


103. As second appeals would lie (if our proposal is Commission- 
accepted) to the High Court and as the smaller assessees crs- 

may not be able to afford the expense involved in such an 
appeal, we would recommend the free use by commission- 
ers of Income-tax of their judicial powers to give relief to 
the smaller assessees. In the case of smaller assessees the 
Commissioner should treat an application in revision as an 
appeal. Administrative instructions to this effect may be 
given by the Central Board of Revenue. 

104. The other important change which has been made Other chan- 
in this Chapter is the provision' for appeals against all g«. 
orders of the Income-tax Officers which are prejudicial to 

the assessee, e.g., an order under section 35 the levy of 
interest under section 18A (6), an order refusing to correct 
a recovery certificate, an order refusing to treat the asses- 
see as not in default and other similar orders. 


,105. The provisions of the existing Act relating to pen- Chapter 
alties have been grouped together in this Chapter. „ 5 9f n - 

_ Penalties im 

No change has been made in the substance of 
provisions. 


these ? osab]e b y 

Income-tax 


106. The provisions of the existing Act relating to 
offences and prosecutions have been grouped together in 
this Chapter. No change of substance has been made. 

107. The provisions of Chapter IXA, Recognised provi- 
dent funds, have been incorporated in this Chapter, with 
suitable modifications explained in the notes to the rele- 
vant clauses. 


1See clause 254, sub-clauses (d), (j ), (k) a d (1), App. I. 
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ther in this Chapter .. phanter are as 

The important changes made in this Chapter a 

Undfi (l) Authorised representatives— We 
is no justification for permitting a person who “ incotne - 
lawver or a chartered accountant to appear in tne 
tax proceedings The Income-tax Officer exe “ s e ^ slim . 
which are often far more responsible than . the p when 
larly exercised by a civil court or a criminal cou w 
persons other than lawyers are not al iowed to appear oemre 
the civil court and the criminal court, there 1 f ch 
why persons who are not entitled to appe ^ . nro . 

covits should be permitted to appear in an mcome-taxp ^ 
ceeding An exception should how e\ er be made in v °JJ e 
of chartered accountants as they assist companies _ 
maintenance of accounts Moreo\ er, they ha\ e certa oW 
gations under the Companies Act in relation to 1 the P p 
tion of the accounts of companies We have therefore pr 
vided that appearance in income-tax proceedings be connneu 
to lawyers and char*ered accountants 

In order to protect the interests of those persons v •*} 
are, under the provisions of the present Act entl y*?*L r 
appear in the income-tax proceedings, we have provided * 
the continuance of their right to appear in the } nC0IT !^‘;,ij 
proceedings We have however, provided that they snouia 
be registered as Income-tax Practitioners We are also o 
the opinion that there should be a disciplinary body to 
control such Income-tax practitioners We have thereior 
made suitable changes in the provisions of sections 59 ana 
61 , 

(2) Service of notices — We have provided for the mode 
of service of notice under the Act m the assessment o 
dissolved firms dissolved .associations and disrupted 
HUFs also 

(3) Rules — We have added a provision authorising the 
Central Board of Revenue to make rules relating to the 
issue of tax verification certificates Such certificates ha\e 
been found useful in practice and it is desirable to place 
them on a statutory footing We have also added a provi- 
sion for making rules relating to the constitution of ah 
authority to take disciplinary action against Income-tax 
practitioners (other than lawyers and Chartered Accoun- 
tantsj 

HO The Schedules which we propose to annex to the 
Act are as under — 

First Schedule — relates to insurance business * 


5? 


Second Schedule . — Brings together in one place the pro- 
visions pertaining to the procedure to be adopted by the 
Collector for the recovery of tax on a certificate issued to 
him. 

Third Schedule . — Deals with the procedure to be adopt- 
ed by the Income-tax Officer who is empowered by the 
Commissioner to "recover tax by distraint and sale of mov- 
able property. 

111. In the preparation of notes on clauses we have Scheme o{ 
departed from the method adopted by us in our previous “°' c 0n 
reports. In the previous reports we have followed the c,auses - 
order of the sections in the Act under revision and wherever 

new provisions were suggested, they were dealt with in 
appropriate places. This method could not be followed in 
revising this Act (Income-tax Act) as we have reshuffled 
all the sections and sub-sections of the Act. Hence the order 
of the clauses in the proposed draft has been followed in 
' preparing the Notes on clauses. 

112. A word may be said about the increased number increase in 
of the .sections in the draft.' The U.K. Act of 1952 contains number of 
532 sections and 25 Schedules. The existing . Income-tax scct,ons - 
Act has 67 sections and one 'Schedule. One section (Sec- 
tion 10) of the existing Act however, covers 14 printed pages 

in the Income-tax Manual, and some of the sections in the 
Act, though bearing one number have the letters A to V 
added er.g., sections 58A, and 58B. The 67 sections of the 
Act cover 186 printed pages in the Income-tax Manual. 

The actual number of sections in the existing Act is not 
67, but about 120. The number of sections in the draft 
is thus only two and a half times the number in the ex- 
isting Act. The increase in the number of sections is 
due to the fact that the existing sections have been split 
into a number of sections. It is hoped that the total cover- 
age of the draft in printed pages will not show any appre- 
ciable increase. 

113. Appendix I contains our proposals in the form of Scheme of 

draft clauses. Appendices. 

Appendix II contains comparative .tables showing the 
existing _ provision and the corresponding provision in the 
draft in’ Appendix I. 

Notes on clauses have been appended at the end. These 
explain, with reference to each clause in Appendix I, chan- 
ges made by us in the form or substance of the existing 
provision. 

114. For convenience of reference, we have given at the Lists appen- 
end of this part of the report two lists, the first containing ded t0 the re ‘ 
a summary of changes of importance proposed by us which pon ' 

have been embodied in the draft in Appendix I, and the 
second containing a list of recommendations made by us 
which have not been embodied in the draft in Appendix I. 


yTbe draft proposed by us contain 329 clauses and Three Schedules. 
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LIST I 

ssiissffszj&si ; 

!---.assr.- , . , BTSss=«as*’= 

Draft a s(5) or J ia bi e for the payment of, tax or other sum. 

Ex.me to Several new definitions have 

* „ amongst them being ' assessment , ass ssmenty 

D»a Cl a rage “ ate of m come-tax and super-tax and tax . 

Ei,.t ng to Item (in) ol the existing definition 

* (*A) eluding land from which the income de J 1 ^ d , fT j s “any 
ft* 11 a 2 income, has been redrafted and replaced by the words * 

* ' agricultural land in India” 

E*mub» Sec. The existing definition of “Magistrate”, wtoch imdudes 

■ <5> a a a Second Class Magistrate empowered by the C&ntrJU 
Rf 2 ernment (or m the State of Jammu , and ,,^ a |XL^ y be en 

( 5) State Government) to try offences under the Act. Jimd^ 

altered so as to confine the pow er to First Class Mag 
throughout India 

Eluting Sec The present enumeration of the chargeable «>n 
» „ that is “individual, Hindu undivided family' etc has be* 

a 3 replaced by the word “person" This will cover all entities 
1 ‘ having legal personality besides the entities enumerate 

the General Clauses Act 


E* iting Sec. 

m .. 

(*). »(3) 
•1(4) 


With reference to the exemption for mcome derived 
from property held under trust etc. for religious or cnar 
able purposes, the following changes have been made 

(i) it has been made clear that the exemption is avail 
able in the case of a business, held on trust, sum 
to the conditions given m the existing proviso 


(n) it has also been made clear that the exemption 
available to business carried on by institutions no 
subject to trust 

B^Sec With reference to the exemption for special allowances 
Ijraft Oil UT benefits granted to an employee to meet expenses wnouy 
(, 5 ) and necessanly incurred in the performance of the duties 

of an oTice or employment, the words “wholly and neces- 
sanly" hate been replaced by the words “wholly and ex- 
clusively” The requirement of necessity has been omitted 


(f) Src " The exemption for income received by a Consul Gene- 
pwi (b) ra l Consul or Trade Commissioner etc. is at present avail- 
6c <d). able to Indian citizens also A requirement that the person 
P** 1 * a •• so exempted should not be an Indian citizen has been added, 
•• ( 7 ) . ) on the lines of existing section 4(3)(x) (c) and (e) 
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The exemption in respect of salaries of members of Exist ng Sec. 
Nepalese military forces serving with the armed forces of l m ^/ ed ^ 
India or of members of Indian State forces, has been omitted ,h c draft), 
as obsolete. 

The exemrtlon in respect of income received by an Exsting Sec. 
employee of ioreign enterprise is at present available to 4 ® ' x ' v ' 
Indian citizens. Under the draft it has been confined to Drar ' C1 - 
foreigners. " c 

The exemption in respect ol salaries received by foreig- Exist \ng Sec. 
ners for services rendered as technicians has been 4^ 
extended to services rendered before the actual commnce- ^ 
ment of the business. ■ Explanation 

I. 

Certain exemptions enjoyed at present by virtue of Existing Sec. 
notifications under section 60 have been added in the Act. 4 ^3)- 
These relate to scholarship, and income of Universities or " 

other educational institutions not established for profit. | 2 'j_ an 1 

The condition for residence in the case of a person who Existing Sec. 
has been in India within four preceding yeairs, at present, Cartel 6. 
requires the presence of that person in India “otherwise 
than by an occasional or casual visit”. This condition has 
been made more specific, by requiring the person to be 
present for at least 30 days in the previous year concerned. 

The existing provision authorising the Income-tax Offi- Existing Sec. 
cer to treat a person as a resident if he is satisfied that ^ W ( |V 1 
the person is likely to remain in India for not less than Draft CI - 6 - 
three years has been omitted. 

A provision has been made to the effect that a person Existing Sec. 
who is resident in respect of one source of income is to be jA C1 g 
treated as resident for all other sources. ■ r 

A new provision regarding transfer' of cases from one Extseng Sec. 
Appellate Assistant Commissioner to another has been £> ra f- t ci i 3 i 
added. (3) (b ). 

With reference to the power of the Board or the Com- Ex-sting Sec. 
missioner to transfer cases from one Income-tax Officer to 4 (7^). 
another, a provision has been added requiring opportunity 1 ' 132 

to be given to the assessee before the transfer is ordered 
(except in special cases). 

It is proposed to abolish the Appellate Tribunal. Ap- Existing Sec. 
peals from the Appellate Assistant Commissioner will lie . 
to the High Court. (Om.tted) 

Salary received from foreign Government has been Exiting Sec. 
specifically made taxable under the head “Salary”. Draft Cl 1 

( 1 )? 1 ' 17 

Specific provision has been made in respect of salaries Existing Sec. 
paid in arrears. 7 ( 1 ). 

Draft C3. 15 
(c). 


5 — 1 Law Com./58 
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w&e The allowance lor ^'^Ses'taTbeen rSlrafted b? 
' Mm the performance of the requirement that 


! .Win the performance , of ^raSfromW requirement that 
16 omitting the words neMffiarjiyiro nd ^ amount 

M 1 'S'-S^d r SSSfveiy . the perfonnance 


of his duties 


B itmg s« Income assessable under the head ec '?vabl?’.° This has 
- * ties” is at present interest when 


» „ ties” is at present chargeable lf “ is uch in terest when 

“Set subst.tu.ed in 

place of the present provision 




Draft Cl 21 
(») 

Existing Sec 


mcome^hargeab^under 6 th? head “Interest on securities 

Interest paid on moneys b °^ 0 ^^ f ^ J e e in P a dmSble 
estment in tax-free securities has been _mac ie^a .‘interest 


8 investment in tax-free securities has oeen nw “Interest 

Draft a «! as a deduction in computing income under th- hea 


on securities" 

Ex sung Sec Reasonable sums spent on realising *9 r 


_ _.j Reasonable sums spent on realising im« ^ ted { or 

8 securities are proposed to be allowed to be d aWe 

Draft Cl 101 the p Urpose of super-tax, m computing ““SSevhM been 
under the head ‘Interest on Securities If »°g*y 1 "interest 

borrowed for investment m such secunties then mter ^ 
paid on the money so borrowed is also proposed to d 
lowed to be similarly deducted 


EX sting See Rules for furnishing guidance to the Income-tax Officer 
9 (0 in determining the annual value of tenanted property 
Draft Cl 23 b een added 

Ex.stine Sec Irrecoverable rent has been made an admissible deduc- 
9 tion for computing income chargeable under the head I 

Draft a 24 come from property” (At present the deduction is aamis 
(xn) sible bj virtue of a notification only) 

Ex stmg Sec The provision relating to development rebate has been 

so (a) (vib) changed as regards the year in respect of which the reDa 
Draft a 33 15 b e allowed The existing section allows the rebate oniy 
'P ra ♦».» , under the PTO- 


3 is to be allowed The existing section allows the reoate 
for the year of acquisition or installation; under the P‘°: 
vision as proposed it will be available in. the next year, * 
the ship or machinery is actually put to use for the first 
time in the next year 


Existing Sec If the bad debts written off in an earlier accounting 
to (a) (xO year are not allowed by the Income-tax Officer for that year, 
J3*ftC’ 36 they will be allowable for a subsequent accounting year, 
(6), 2nd 'n>. the Income-tax Officer is then satisfied about the lrrecover- 
ability of the debt (As to the converse case, see below 


Exist ng Sec 


11 sue 1 ucu me- 1 ax umcer is tnen sausnea aoout tne uic>-"'-- 
ability of the debt (As to the converse case, see below 
under existing section 35) 


“•V “3 occ The provisions for deposit of profits by companies have 

(°c) } “ d been omitted. 

(ora tted in ' 
llse draft). 
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A new provision has been added whereunder in com- Existing Sec. 
puting income from business, profession or vocation, bonus C! _ „ c 
paid in pursuance of the award of an industrial Tribunal ^ * 
will be allowed as a deduction, even if the amount of the 
bonus is not reasonable. 

A new provision has been added whereunder contribu- Existing Sec. 
tions made by an employer to funds established for the bene- g 

fit of his employees have been listed as admissible deductions ( 4 ) 3 (b). ' 3 
for computing income from business etc., even if the fund 
is not a recognised provident fund or an approved super- 
annuation fund, under certain conditions. 

'A new provision has been added to the effect that Existing Sec. 
buildings constructed by an employer for the residences of ™ raf( C] 
his employees should be treated as buildings used for the ‘ 4 ' 

purpose of the employer’s business, if the occupation by- 
the employees of the buildings is subservient to and neces- 
sary for the purpose of the employees’ duties. 

A new provision has been added laying down rules for Existing Sec. 
estimating the value .of the consideration received in a p raft C1 
transaction of exchange. * (This is with reference to -charg- ' 

ing of tax under ‘Capital gains’.) 

The scope of the existing provision, relating to power Exiting Sec. 
of the Income-tax Officer to treat the fair market value of ( 2 ), 1 st 
a capital asset as the value of the consideration for which 
the sale etc of the asset is made (where the sale is effected a ' ° 4 ' 
with the object of avoidance etc. of the liability of the 
assessee to tax under capital gains), has been narrowed down 
by confining the power to a case where the actual considera- 
tion is not correctly recited, in the deed of sale etc. On the 
other hand, the scope has been widened by deleting the re- 
quirement that the transaction must have been entered into 
with a person directly' or indirectly connected with the 
assessee. 

It has been made clear that where the accounts of the Existing Sec. 
assessee are not correct and complete, the assessment will 13 
be a best judgment under section 23(4). The power to Dra f t G b I5D 
compute the income “upon such basis and in such manner ( 1 ). 
as the Income-tax Officer may determine” (existing section 
13, Proviso) will be confined to a case where the accounts 
are correct and complete. 

A new provision has been added wherein interest paid Existing Sec. 
by an assessee on money borrowed for investing his capital 16 (!) f b ) 
in a firm has been listed as an admissible deduction in Gi ‘ 6 9 
computing his income comprising his share in the firm’s 
profits. 

It has been made clear that section 16(l)(c), 3rd Pro- Existing Sec. 
viso ; which removes from the scope of the section income 16 ( 1 ) (c) 
arising by virtue of a settlement etc. which is not revokable Draft ci. 64. 
for a period of more than six years etc., does not apply in 
a case where the assets remain the property of the settlor, 
etc. In other words, where there is no transfer of the cor- 
pus, the proviso will have no application. 
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r , B s« The existing provision, benefit of a 

KS' s, -£ S? JESS 

■" SS whSTe SStaST. married daughter ^ ^ 

lie vug Sec it has been made clear that the ratc ;W which 

saf*«. s-s is&Si^r &*» a ■*■** 

5 $ 804 referredto in section 18(3D) 

Ex I ms s« A new provision has been made imposing a tax under 
■a (J) unon the assets of a person who, after deducting i 
Mid B»9 “ h p ' Act, fads to pay it into the Government 

Exuting Sec A general provision has been ^tncf esee'shall^ot be 
'IWyt 1 where tax is deductible at source. the assessee na vei 
I'U P "" called upon to pay ‘he tax himself “u’e ss . x ^ tl „| S p r ovis.on 
S,c the income without such deduction (The existing pr 
is confined to salary ) 

Ex jt rg Sec A provision has been added to the .^nf^tneome tax on 
- 8 A (0 payment of tax will not apply m respect of income zax 
D^rt Cl sis dividends , 

Exvtt ng See The rate of interest to be paid by an -^“ff^thin 
.8A( 4 f pro- does not pay advance tax on , C °” 1 ™ SS1 is^ceived, 

*“ fifteen days of the date on which the mcome is re 

Draft Cl «t has been reduced from 6 per cent to 4 per cent 
Exjtngs« Interest payable by an assessee in a case where the 
■»*, € tax estimated by him falls short of 80 per cent of the » 

°) 3 regularly assessed, is made to run not from the 1 st day 

1 ' January of the year of payment but from the 1st oay 

April of the next financial year 

Existing Sec The rate of interest payable by an assessee in cases o 
‘^( 7 ) under-estimate of advance tax has been reduced from » p 
D -aft Cl 324 cent to 4 p er cent 

Ex St ng Sec Instead of the general notice requiring all persons to 
”(0 _ submit a return of income, a provision has been maae * _ 
(iWai 143 the compulsory submission of the return by every P®*“ * 

1 1 ' who is assessable in respect of his income or in respect 
any other person’s income The return will have to o 
submitted by the 30th June, each year 
Ex sung Sec A provision has been added to the effect where a return 
Tv^fVt 01 mcome is sent to an Income-tax Officer who has no juns- 
i,wi>) * 3 diction over the assessee, he shall forward it to the Income- 
tax Officer having such jurisdiction 
Exist ng Sec A new provision has been added clarifying the power 

Ifraft a 146 the Income-tax Officer to make such inquiries as he may 

(») think necessary for the purpose of assessment 

Ex «tmg Sec a new provision has been added requiring the Income 
Draft Cl 146 tax Officer to Sive the assessee an opportunity of rebutting 
{ 3 ) any material which is proposed to be used for the purpos** 

of assessment (An exceotton has however been made f° r 
‘best judgment” assessment) 



63 


The power of the Income-tax Officer to take into ac- Existing Sec. 
count material gathered by him (in addition to the evidence 23 
produced in the case) for the purposes of assessment, has Draft Cl. 147 

been clarified. ' 3 '‘ 

' It has been made clear that a “best judgment” assess- Existing Sec. 
ment is to be made after consideration of the material =3 (4) 
which the Income-tax Officer has gathered. (i^ 1 ° ' 14 

An indication of the material which the Income-tax Existing Sec. 
Officer may use in an assessment under section 23 ( 3 ) , or 23. 

23 ( 4 ), has been given. Draft Cl. 149. 

A specific provision has been added laying down the Existing Sec. 
right of set off of loss from one business against profits in 24 (1) 
any other business. Draft Cl. 72. 

The provision relating to set off of losses has been Existing Sec. 
modified in respect of set off against capital gains. A loss 24 (1) ■ 
sustained under any head other than capital gains cannot Draft Cl. 73 
be set off against capital gains, under the provision as an 75 ' 
proposed. 

In respect of the assessment of a person about to leave Existing Sec. 
India, it has been provided that the period of notice to be 24A 
given by the Income-tax Officer may be shortened even in Draft Cl. 184 
respect of the assessments for earlier previous years. w- 

For the assessment of a person about to leave India, a Existing Sec. 
time-limit of three months has been provided for complet- 24A, 
ing the assessment, where the assessment is made under the D^ alt 01 • i8 4 
special procedure given in existing section 24 A. t7j ' 

The section relating to partition of a Hindu undivided Existing Sec. 
family has been made applicable in respect of partial parti- 25A 
tion also. Draft Cl. 181 

( 4 )- 

A new provision has been added laying down which ex sting Sec. 
Income-tax Officer is entitled to assess a Hindu family after 23A 
its partition. Draft. Cl. 181 

m ~ . . ; (7). 

The provision relating to assessment after partition has Existing Sec. 
been extended to penalties and other sums. 25A D aft 

Cl. 181 (8). 

A definition of partition has been added. Exiting Sec. 

25A 

D aft Cl. 181 
Expln. 

It has been made clear that an application for the regis- Existing Sec. 
tration of a firm may be made even after the dissolution of 26A Draft 
the firm. Cl. 191 (2). 

The provision (at present contained in the rules) relat- Exiting Sec. 
ing to the time within which a firm should be registered 26A 
has been modified. It has been provided that the applica- Draft Cl. 191 
tion should ordinarily be made before the expiry of the 
previous year in respect of which registration is being * 
sought. 

The provision requiring that the individual shares of Exist ng See- 
the partners should be “specified in the partnership deed” tion a6A 
has been altered, so as to allow registration where the shares, r)raf ^ c!aU3e 



Exiting 
Sec 26A 
Draft Cl 
igt (7) 


Ex Jt ng 
Sec 26A 
Draft 

O 19 1 (*) 

Ex.it ing 
Sec. «6 \ 
Draft 

O 192 (4) 
Exiting 
Sec 26A 
Draft 

Cl 193(1) 


Exiling 
Sec a6A 
Draft 

Cl 193(5) 
Exstirg 
Sec 5 o ( ) 
Draft 
Cl 254 


"r. present c° 

latmg to renewal ev eir > ear of Ute j nQ ^ ange m the 
has been modified So J °ng as tn^ q£ the par tners, a 
constitution of the firm or t necessary and 

formal application for renewal will not : w ( h the 

it would suffice if the firm files - a h been no 

return of the income, to the effect that there nas 
change as aforesaid 

A provision prohibiting the Income-tax Officer j 
rejecting on application for registration of a firm on teen 
meal grounds has been added 

A tm.e-l.mit has been provided Wlthm»h>ch an apph- 
cation for registration of a firm must be disposed o y 
Income tax Officer 

It has been made clear that the only ground 
the registration of a firm can be cancel ;5-™ S ”, P ha ve an 
ticn ft has also been provided that the firm must ha e 
opportunity of bemg heard before canceUatmn, ana m 
cancellation can be ordered only with the previous app 
val of the Inspecting Assistant Commissioner 

A time limit has been laid down within which regis- 
tration cf a firm can be cancelled 


Draft a 

259 Expl 


It has been made clear that an oDjecuon « ^ 
status under which the a^sessee is assessed can be raiseu 
by way of appeal 

A new provision authorising appeals in respect of 
orders passed under existing section 35 (rectification 
mistakes etc ) has been added 

Various orders relating to interest passed under sec- 
‘ion 18A (advance payment of tax) have been made ap- 
pealable in appropriate cases 

The following orders ha\e been made appealable 

(1) An order passed by the Income tax Officer on an 
assessees application for withdrawal or cancella- 
tion cf a recovery certificate issued to the Collec- 
tor , 

(2) An order passed by the Income-tax Officer refusing 
an assessee’s request to treat him as not m de- 
fault m view of an appeal. 

It has been made clear that an Appellate Assistant 
Commissioner, in disposing of an appeal is not confined to 
the grounds raised by the appellant m the appeal and may 
redetermine any matter which fell to be decided by the 
Income-tax Officer m the course of the proceedings which 
led to the order m appeal. 
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Appeal to the Appellate Tribunal is replaced by ap- Existing 
peal to the High Court, and the Tribunal is to be abolish- glas- 
ed. Cl. 260(1). 

It has been made clear that- an order passed by the E*J SI “S 
Appellate Assistant Commissioner rejecting or refusing an j^ 33 ' 
appeal without a decision on merits is appealable. Cl. 260 (1). 

The power to reopen an assessment any time, where the Existing 
income that has escaped assessment in the past amounts Sec. 34 ( 0 > 
to one lakh of rupees or more, has been modified. hem (6)'. 

Only the incomes for the sixteen assessment years 
prior to the year in which a notice under section 34 is 
issued will, it is proposed, be taken into account in arriv- 
ing at the figure of one lakh of rupees or more. It has, 
however, been added that where the income which escap- 
ed assessment iii a single assessment year is at least fifty 
thousand rupees, the assessment for that year can be re- 
opened at anytime. 

A new provision has been added prescribing a time- Existing sec- 
limit of four years for the completion of an assessment in *5“^ ( 3 ) g 
the case of a notice under section 28 ( 3 ) read with 28 ( 1 ) , 6o ^ 

(c) (penalty for concealment of income etc,). 

It is proposed to allow the Department a period of . at ^' Stl ” g /R ec ‘ 
least one year for the completion of an assessment in a Drafidause 
case where an- - assessee files a return or revised return iCo (1) <c;. 
under section 22 ( 3 ). 

A new provision has been added prescribing a time- Existing 
limit of four years for the completion of an assessment 34 ^ 3 ' 
under section 34 ( 1 ) (a) ( i.e assessment for income which clause 160 
escaped assessment by reason of the assessee’s omis- (2). 
sion or failure to disclose the material facts). The time- 
limit will be counted from the end of the financial year 
in which the notice was issued. 

A provision has been added to the effect that while Existing Sec- 
computing the period of limitation laid down by the Act fi° n f 34 j^ e 
for the completion of assessments, any period during ^o/feplnfi 
which assessment proceedings were stayed by an order of 
a court will be excluded. 

A new provision has been added empowering the re- Existing sec- 
vision of the assessment of a member of an association in tion 35 
a case where the assessment of the association itself is re- Draft clause 
vised. * 162 Co- 

existing Section 35 ( 5 ) may be compared.) 

With reference to the provision that where a re-assess- Existing Sec- 
ment etc. has to be made in consequence of an order passed tion 34 (3) 
on appeal or other proceedings in respect of the assessee or Draft Clause 
any other person, the time-limit for assessment would not nadons 2 
apply, two Explanations have been added explaining the and 3. 
scope of the provision. 

With reference to the provision that if a company does Existing s c- 
not pay the tax on its profits within three years after de- Draft 5 <4au e 
daring the dividend the tax will be recovered from the 162 (4). 


\ 
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share holders « t-t-g#- t ?Sc2 S’-K- 
tfa&X- S5 the end n£ the year » tvhrch 
the company is assessed 

.s Sec- A new provision the purpose 

i eo 35 come tax Officer to reopen an assessme ^ de auction 

”^ 6) lol^a particular prevmus ye, ar ^J^Xen^medte 

an Artier previous JS? 
existing section 8) 

EX* rs It has been made clear ^^{jjdtscovery'of 8 documents 

Sect on 37 of the court with reference to the dn scovery o aulhorlt y 
I> afl , and examination of witnesses the Income-tax 
0 136 W should follow the same procedure as a civil court 

A new provision for return oi documents produc^by 
any person before an Income-tax authority h 

The previsions relating to asse? mcnl of gtwrdwns 
trustees managers Court of wards Adn "V * A unler one 
agent of a non resident etc have been ct ^ bl ^ d R de sen t a 
topic under the group of sections relatmg to Represe 
tive assessees 

A new provisnn has been added lim-ting the ' 
of all representative assessees (t e guardians truste^ 
agents cf non residents etc ) to the extent of the asse 
their possession (Special remedies available agains 
tam representative assessees have of •ourse been saveaj 
Ex »t ng A new provision has been added to the effect that a 

s<* 40 143 person liable to be assessed as a representative asse 
1 \ ( IC trustees guardians agents of non residents etc } ” 

Cl 170 (3) not assesse d under the general cb argmg section (sect 
3) in respect cf the income concerned 
Ex, ng A new provision has been added empowering a repr®* 

Sea 40 41 42 sentative assessee to recover tax p iid by him from the p 
^ son represented by him 

Ex»ing A provision has been made to the effect that a re P r ® 

Dof ca U’i sentative assessee who parts with the assets without pay 
7 Tent of tax is liable personally 

The provision for mode of computing tax for income 
received by a Court of wards trustee appomted under a 
a deed in writing Administrator general etc in cases 
where the income is not specifically receivable on benau 
of any one person or by where the individual shares are 
not kn~wn has been altered m two respects — 


Ex» ng 
Sftt on 37 
D aft 

a 136 (4) 
Ex it ng 
SfC. 404 
and 42 
Draf Q 
169 etc 


Ex st ng 
Sec 40 41 
and 42 

Daft O 
« 7 ° (a) 


S<^ *?(s) 
lit proviso. 
D-aftCl 
>74 P a, a 
graphs (a) 
and (b) 


(1) regarding income-tax it has been provided that it 
should be charged as the income of an association 
of persons or if the income is received by a bene 
ficiary, then at the rate applicable to the bene- 
ficiary if the Income tax Officer so directs 
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(2) as regards super-tax, it has been provided that it 
should be charged in all cases as if the income 
■ were the income of an association of persons. 

A new prevision has been added allowing the Income- Existing 
tax Officer to continue assessment proceedings, started be- ^ cc - 44 - 
fore the dissolution etc. of a firm or association or the dis- l8 ‘ d ^ ,| nd 
continuance of its business; against the persons who were , 9 6 ( 2 ). 
partners or members. 

With reference to the provisions for charging tax in Existing 
the case of shipping business, it has been made clear that See. 44B (3). 
the rate applicable is one in force for a company which has Draft y 1 - 
not made the arrangements for deduction of super-tax on 1 2 
dividends under existing section 18 ( 3 D). 

The prevision regarding income arising to a non-resi- Exsting 
dent from a transfer etc. governed by section 44 D has been Sec. 44b (1). 
slightly widened. Under the present provision, only in- 
come arising from the transfer is taxable under this section. 9 
Under the provision as proposed, any income of a non-resi- 
dent which the transferor has power to enjoy will be co- 
vered by this section, - (if the power to enjoy itself arises 
from the transfer). 

The existing provision, whereunder a sale of securities Existing 
is disregarded where there is agreement to buy back such See. 44E (1). 
securities by the owner of the securities, has been widened Draft 
by removing the requirement of an agreement to buy those CK 97 W’ 
securities. The provision as proposed will be applicable to 
all cases where the transaction of sale and repurchase of 
securities results in advoidance of tax. (The provision will 
not, of course, aply if there was no avoidance or if the 
avoidance was not systematic). 

Under the existing provision, where a person transfers Existing 
securities before the declaration of the dividend, the in- Sec. 44F. 
come attributable to the period upto the transfer is deem- Draft 
ed to be the transferor’s income. Under the provision as CL 97 ^ 
proposed, however, the income for the whole year will be 
deemed to be the transferor’s income if there is avoid- 
ance of tax. It has also been provided that the avoidance 
need not be of more than ten per cent, of the amount of the 
income-tax. 

A new provision authorising the Income-tax Officer Existing 
to extend the time for payment of tax or to allow payment S'*. 45 - 
by instalments has been added. Consequential provision / s y‘ and 
for failure to pay instalments etc. has also been added, W ). 

The present provision regarding the imposition of a Exiting 
penalty on an asseessee in default has been modified. Se ‘v 46 (0- 
Penalty has been replaced by penal interest at the rate of n r A J lA) 

10 per cent, per annum, which will run automatically from ci. 230 (j) 
the date of default, and no express orders by the Income- 
tax Officer will be necessary. In consequence existing sub- 
section (A) has been omitted. 



The various modes of recovery which a Collector :cm 
adopt when the Income-tax Officer sends a certfficate to 
himhave been hsted m the draft clause, 
cedure to be followed by the Collector ^ sought toteem 
bodied m the Schedule which will be a 
Cede A uniform system will thus bo s “ b ? , ! tl }i^eluie P 'lats 
of the existing procedure which applies the Revenue 
of each State 

It has been made clear that Income-tax Officer 
send a recovery certificate to the. Collector Wlt ^ l {? ness 
jurisdiction the assessee resides or carries on business 
etc or has property Further, it has been made ! =’% 22 
the certificate can be sent to the Collector of anj 
in any part of India. 

A orovision debarring an assessee from challenging 
before the Collector the assessment which led to tne kw 
of the recovery certificate has been added 
Withdrawal or correction of the certificate by the mco 
tax Officer has been laid down ^ 

The provision authorising the Income tax Officer to re* 
cover tax by any process contained in any municipal 1 
has been narrowed down, by limiting it to only one moa , 
namely distraint and sale of movable property. 

The power of an Income-tax Officer to attach salary 
is sought to be limited to that portion of the salary wnicn 
can be attached by a civil court 

A new provision has been added empowering the In- 
come lax Officer to apply to any court m which any money 
ol the assessee is lying, for payment cf the money to dts- 
"Tge tax due from the assessee. 

A new provision has been added requiring the owner 
of ships or aircraft carrying passengers for destinations 
a .VI M beyond India to submit periodically lists of such passen- 
( 5 l gers 

A new provision has been added to the effect that a 
claim for refund should be made in the prescribed form and 
verified in the prescribed manner 

A new provision has been added to the effect that if 
the Income-tax Officer does not dispose of a refund applica- 
tion within three months, the Government shall pay in- 
terest at the rate cf 2 per cent per annum on the amount 
that is ultimately found to be refundable 

The provision penalising a person who makes a false 
statement m a verification is sought to be extended so as 
Act a PP^ lca ^ e verification under any provision of the 

Stc 54%) _i__A n ® w provision has been added authorising the dis- 

a SSEfJ* focome-fax Officer of the substance of the 
•** M « gathered by him for the purpose of a “best judg- 

ment assessment 


Exiting 
Sec 46 (2) 
Draft O 
231 read 
with the se- 
cond Sche- 
dule 


Sec 46 (a) 
Draft 
Cl 232 


Exit ting 
Sec 46 (2) 
Draft 
Q 233 


Exiting 
Sec 46(3) 
Draft 

Cl 233(5) 
Existing 

Draft Cl 
235 (2) se- 
cond para 
graph 
Ex sting 
Sec ,6 
Draft Cl 
»35 ( 4 ) 

Ex sung 
Sec 46 V 
Draft 


Existing 
Sec 48 

Draft 

d 249 (!) 


Exist ng 
Sec. 52 
Draft 

a 286 
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A new provision authorising the disclosure by an In- Existing 
come-tax Officer of accounts of assessees which are lying q^ci. 
with him and are required by a court, has been added. Simi- 14 , ^ ^ 
larly, a provision allowing the disclosure of registered 
documents of which copies can be obtained under the Re- 
gistration Act, or of documents like balance sheet, audit 
report etc. prepared under the Companies Act, has been 
added. 


A new provision authorising the disclosure of informa- Existing 
tion required in connection with levy or realization of '^' r 34 C M^' 
ether Central taxes (for example Wealth Tax, Estate Duty I4 , ^ 
Tax etc.) has been added. 


It has been made clear that the privilege conferred Existing 

by existing section 54 can be waived by the assessee. See. 54. 

. Draft 

Cl. 14a. 

With 'reference to the exemption in respect of super- foisting 
tax on dividends received from an Indian company en-Scc. 56A. 
gaged in certain industries, the conditions to be satisfied Draft 
by the Indian Company paying the dividend have been set 10 * 
out in extenso, unlike the existing section which merely 
makes a cryptic reference to section 15 C. * 

A new provision has been added authorising the Com- 
missioner to relax the conditions for the recognition of a ^fi 
provident fund, in the case of provident funds established C! 289 (1) 
under the Employees’ Provident Funds Act, 1952 and ex- provi. (a), 
empted from the operation of the scheme under section 17 
of that Act. 


A new provision allowing the deduction of contribu- Existing 
tions paid by an employer towards a recognised provident o 8A t0 
fund has been added. S <3.293 

It has been made clear that an approved super-annua- Existing 
tion fund should satisfy not only the conditions set out in Sec. 58N to 
the Act, but also the conditions to be imposed by rules 58-V. 
made by the Central Government. Draft G1 - 3?7 

A new provision has been added to the effect that Existing 
where there is a repugnancy between the rules of an ap- Scc - 58N to 
proved superannuation fund and any provision of the Act, 5®-v Draft 
the latter shall prevail. - CL 307 (si- 


lt has been made clear that the provision for deduction Exsting 
of income-tax on contributions repaid to an employee from Sec. 5 8S (1) 
an approved superannuation- fund applies not only to the Draft 
employee’s contributions but also to the employer’s contri- CL 3I2> 
butions. It has also been made clear that payment of con- 
tributions to an employee on death or termination of em- 
ployment does not come within the scope of this section. 

A new provision has been added laying down elabo- Existing 
rately the power of the Central Government to make rules Sec. 58N to 
in relation to approved superannuation funds 58-V. 

Draft Cl. 317 



Eraimg A new provision has been added a '££°JJ5 n l g 0 C ™' 

Sec 59 tral Board of Revenue to make rules relating to 
ci 359 (2) (1) registration of income-tax practitioners who are 

not lawyers or accountants , 

(II) constitution of an authority to take disciphnary 
action against such income tax practitioners , 

(III) issue of income-tax verification certificates 

Ex'stns Provisions relating to exemptions for tax etc to he 

& o granted by notification by the Central Government are pro- 
(omitted in posed to be deleted as obsolete , 

Ex st ne ^ The power to grant relief m cases where salary^ is paid 

Sec 60 (2) m arrears or in advance etc , which is at present co 
Draft CJ 90 lc salary or D rofit jn heu of salary, has been extended w 
perquisites also 

The right of any lawyer to appear before an Income- 
tax authority is sought to be confined to legal practitio 
entitled to appear in a civil court (Ptrsons actually 
practice at present will not be affected ) 

It is proposed to exclude persons who are not Char- 
(h U vODraft tered Accountants or authorised to audit the accounts 0 
ci 324(a) companies under section 226(2) of the Companies Act, 

Explan and f rom the category of “accountants” entitled to appear ne- 
324 (2) (v) {ore an i ncome _t ax authority (Persons actually m prac- 
tice at present will not be affected ) 

The category “Income-tax practitioner" is to be abolish- 
ed for the future, except as regards persons already m 
practice 

Existing Sec The power to take disciplinary action against income* 
« O) ““ tax practitioners other than lawyers and accountants 
3 4 14) which is vested in the Commissioner at present is proposed 
to be transferred to an authority whose constitution would 
be laid down m the rules 


Exist ng 
S-C 61 (2) 
(11) Daft 
Cl 3*1 W 
(>0 


fSrnre 8 Consequent on the proposed abolition of the Appellate 

66 provi Tribunal provisions relating to references to the High 
1 mi) omitted Court have been omitted 

■a the draft 


Exist ng With regard to the assessment of persons carrying on 

Schedule general insurance business it has been made clear that 
SAedul? rafl deductlons for depreciation must be allowed as entered in 
rule 5 (a)' the accounts prepared under ^ the Insurance Act, and can- 
not he questioned by the Income-tax Officer 


(N-w) Draft 
Q 70 


Unexplained cash credits, appearing in the books 
accounts Of the assessee, have been made assessable 
his income 


of 

as 


cT?! Drafl . Investments not appearing in the books of the assessee 
and not explained satisfactorily have been made assessable 
for the financial year m which the investments were made 
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A new provision has been added laying down the 
position regarding liability of an executor to pay tax in res- 
pect of the income accruing after the death of the person 
whose estate is being administered. 

It has been made clear that in cases where tax is de- 
ductible at source or payable in advance, some kind of 
“charge” of tax is implied. 

Power has been conferred on the Supreme Court to 
make rules regulating the procedure to be followed by the 
High Court in disposing of appeals under the Act. 

A new provision has been added providing that income 
once charged to tax shall not be charged to tax again in 
the hands of the same person. 

A new provision for the service of notices after the 
partition of a Hindu family has been added. 

A new provision has been added requiring every In- 
come-tax authority to endorse documents placed on the 
file and to refer to the documents in any order which is 
based on the document. 


(New) Draft 
a. 178. 


(New) Draft 
Cl. 199. 


(New) Draft 
Cl. 277. 


(New) Draft 
Cl. 319. 


(New) Draft 
Cl. 321 (1). 

(New) Draft 
Cl. 323. 
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LIST n 

Changes recommended in the Income-tax Act bat net 
“ embodied in Appendix I 

Besides the changes already 

sssSTWc^f SJT3 sssa - 

the draft proposals in Appendix I) 

The reasons in support of these changes haw 
stated below, or, in the body of the report or the 
to the relevant draft clauses — 

EmtmsSre. (1) The provisions for taxing the income of a resident 
«ton 4 (i) (b) which accrued outside India in past je 

(“0 brought into India in the accounting year, sbouia 

be deleted' 

Ex rting Sec (2) The category "not ordinarily resident" may be 
ions* 4 ( 1 ) totally deleted 1 

ana Prov . 

V (*) If the provisions relating to persons not ordmanW 
44 sident are retained some clarification of existing 

nttion is necessary, so as to settle the conflict of decis 
mentioned m the body of the report 


Exist ne See (3) The provision relating to income “SS 

4 ( 1 ) in a Part B State or a merged territory before the exren 

' sion of the Income-tax Act thereto and which is brous 

into any other part of India thereafter, should be omutea, 
as obsolute* 


Expl 4 


ExjttrgScc- (41 The existing words ‘subject to the provisions of 
*i*w 4 ( 3 ) 0 ) clause (c) of sub-section ( 1 ) of section 16 contained » n 
existing section 4(3) (i), opening line, should be deleted 

Exiun? Sec ( 5 ) Whether the provision authorising the Director of 
won 5 ( 8 ) Inspection, the Commissioner etc to issue instructions ‘ 
subordinate officers should be retained, may be consider- 
ed' 


Existing Sec (6) The limit of one-fifth of the salary laid down at 
**>07 present in respect of rebate for sums deducted from salary 
for deferred amunit es etc should be raised to one-faults 
on the lines of section 15(3) as amended by the Finance 
(No 2) Act 1957’ 


1 I a/e para 

td) 


of ihc body of this Report, th-s relate* to draft clau-e 4 ('1 


• Pk£e para 22 of the bodv of th * Report and para (t) of note* 10 
clause 6 and also para (3) of notes to draft clause 4 

•Seepara 22 of the body of th 1 Report 

* Vide para. 22 of the body of thts Report and note* to d aft clau-e 4* F ara 
(11) second sub-paragraph 

* Vuh note* to dra f t clause 12, para g fh) 

« 1 a/e the second para of notes to draft clause 130 
’ 1 »* the second paragraph of the no e< to draft clause 88 (l) (*) 
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( 7 ) In existing section 7 ( 2 ) (iii), the words “wholly, Existing Sec- 
necessarily and exclusively in the performance of his du- tlon 't 1 2 ' v 111 '* 
ties” may be replaced by suitable words connoting expen- 
ses reasonably incurred in the performance of duties*. 

(8) The deduction of one-half, of the taxes levied by a Existing Scc- 
local authority is at present allowed only in respect of pro- u r “p9 ov 
perty occupied by a tenant. No such deduction is allowed 3r rov ' 
where the property is occupied by the owner himself. There 

is, however, no reason why this deduction should not be 
available in the case of property occupied by the owner. 

There is no apparent justification for making a distinction 
between the two classes of properties 1 . 

(9) Certain special statutes lay down the rates of de- Existing Sec- 
predation for undertakings governed by those statutes. It t'°n to ( 2 ) 
has been suggested that the rates of depreciation allowed 1 VI '* 

by such statutes ‘for the purposes of those statutes should 
be made applicable for purposes of income-tax also, in re- 
lation to those undertakings. If the same rates are adopt- 
ed, the assessees owning such undertakings would be saved 
a lot of trouble and duplication of labour. 

This question requires consideration by the Govern- 
ment 3 * 5 . 

(10) Where machinery, plant or furniture is let on hire Existing Scc- 
and the income from hire is assessed under head “Income tio « ™ (3) 
from other sources”, the Act allows the assessee certain and 12 
deductions on the lines of income from business. The 

list of deductions so allowed, as given in existing sections 
12(3) and 12(4), does not mention the deductions referred 
to in existing sections 10(2) (via) and 10(2) (vib) i.e., the 
additional depreciation allowed for new building, machi- 
nery etc., and the development rebate allowed for new ma- 
chinery etc. These should be added in sections 12(3) and 
12(4) as they stand on the same footing as normal deprecia- 
tion*. 

(11) The question of making a provision for the spread- Existing Sec- 
over of income in the case of patents on the lines of exist- tI0n 12 AA - 
ing section 12AA should be considered 3 . 

(12) The method of calculating the cost of acquisition Existing Sec- 
of an asset in the case of capital gains, may be simplified tion 12 B ( 2 ) 
by substituting the fair market value or the actual cost, and 12 B 

in place of the present complicated provisions*. 

(13) The Income-tax Officer (or, preferably, the • Ins- Existing Sec- 
pecting Assistant Commissioner should issue a certificate uon 15 ' 

to an institution qualifying under existing section 15B, so 

1 Vide notes to draft clause 16 (iv), in paragraph 6 of the notes to draft 
clauses 15 to 17. 

* 1 his relates to draft clause 24 (1) (i). * 

3 This iclatcs to draft clau-.e 32 (1) (i) ;. n d (ii), 

* This relates to draft clause 60 (ii). 

5 Vide note; to draft clause 187, last para. 

8 Vide notes to draft clause 51. 
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that assesses making donations to m! 

not prove in each individual case that the 
within the section* 

Emms s« (14) The provision tor grossing up of dividends should 
t on 16 ( 2 ) be simplified 

The question of requiring companies to deduct tax 
from dividends may be considered’ 

Exit ng Stc (15) Regarding grossing up of c ilvl ^" ds ' ? “t KS 
t on is ( 3 ) recommended that where a dividend is declared o 

fits taxed in earlier years, and there are no tmcable pron| 
of the company in the year of declaration of the 
the grossing up should be allowed at the rate wh 
have been applicable to the company in the year o 
ration if the company had got any taxable inco 
would clarify the position* 

Ex it m> Sec (16) Under existing section 16(3) the income^ axismg 
ton iG ? ( 3 ) to a wife from her membership of a firm m which he 
band is a partner is included in the total income of tne 
band In modern times ho\\e\er, a large i number 
partnerships have come into existence in which lRe . . 

contributes substantial capital or renders active assls /‘T m 
by virtue of her professional qualifications It is reco 
mended that the provision in question should not app j 
to professional partnerships in such cases (The case °.. r 
wife working in partnership with her husband as a aoci 
or lawyer may be cited as a typical example ) 


It may be noted that the provision in question was 
enacted at a time when women had no resources of tneix 
own and had not joined the learned professions with tne 
changes in economic and social conditions that have taKe» 
place in modem times the provision must he modmec 
This will also be m accordance with the spirit of article ra 
of the Constitution since it will place husbands and wi^es 
on an equal footing* 

Ex « ng See- (17) Capital gams should be completely excluded from 
* ^ *7 J 6 ) t-he total income of the assessee for the purposes of super 
and >7 <;) tax* 


Ex sing Sec (18) The correct construction of existing section 18^ 
»nd ' u i 5 d ^ an ^ '^ s secon ^ Proviso should be examined with refer- 
Provto n ence t0 the alternative draft given in the notes* 


* 1 lie the last paragraph of notes to draft clause 89 

* V lit para 4 o of the body orth s Report and also notes to draft clause 59(a) 

* Vtit notes to draft clause 59 (j) 

4 Th s relates to draft clause 59 {») 

• Tus relates to draft dause 67 ( ) 

• Vide notes to draft clause 125 last para 
1 V de notes to draft clause 22a (1) 
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(19) A separate form of return should be prescribed Existing Sec- 

for losses incurred by an assessee, which the assessee tlon 22 >■ 

wishes to carry forward 1 . 

( 20 ) The existing provision regarding assessment of Ex's ring Sec- 

registered firms, resulting in double taxation of the same tl ° a 2 3 (5) a 
income to some extent, should be deleted 1 . 1 

The provisions for registration of firms should not be 
administered in a hyper technical manner*. 

( 21 ) The present anomalous position regarding assess- Ex'sting Sec- 
ment of companies in respect of distributed and undistri- t.on 23 A. 
buted profits should be removed. The anomaly arises from 

the fact that existing section 23A of the Income-tax Act 
encourages the maximum distribution of profits, -while the 
provision in the Finance Act aims at the minimum distri- 
bution of profits*. 

(22) It is further recommended that a provision should Exi ting Sec- 
be added to the effect that in passing an order under exist- tlon 2 3 A - ( 1 ) 
ing Section 23A(1), the Income-tax Officers should also 

take into account the current business requirements of 
the company. He should not pass an order under the 
section if he is satisfied that having regard to current busi- . 
ness requirements, the declaration of a larger dividend 
would have been unreasonable*. 

(23) An assessee should, along with his return of Ex'sting Sec- 
income, pay tax on the basis of his return: An order of 23 B (0* 
provisional assessment by the Income-tax Officer should 

not be necessary. Such a system of voluntary payment of 
tax by the assessee will save considerable time of the 
Department*. 

(24) It should be considered whether it is necessary to Existing Sec- 
retain the concessions allowed by existing sections 25(3) l,0ns 2 5 ( 3 ) 
and 25(4), relating to discontinuance of or succession to a anda 5 (4)- 
business assessed under the 1918 Act. The lapse of time 

since the 1918 Act would seem to render this provision un- 
necessary*. 


1 This relates to draft clause 143 (3). 

3 Vide para 65 or the body of this Report and notes to draft clause rflo 
( 3 )- s 

3 Vide para 65 of the body of this Report. This relates mainly >0 draft 
clauses 189 and 190. 1 

K Vide the last three paragraphs of the notes to draft clause 113. 

5 Vide para. 54 of the body of th's Report. This relates to draft clause 
U3 ( 2 ). 

* This relates to draft clause 145. 

* Vide the last paragraph of notes to clause gi. 

6 — 1 Law Com./ 58 . 
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Existing See* 
tion 31 


(25) Appeals against assessments of income-tax w ex 
cess of rupees one lakh should be heard by the Comm* 
sioner and not by the Appellate Assistant Commissioner 
as at present' Other appeals should be heard by senior 
officers whose scale of pay is attractive . 


Exiting Sec- (26) It is recommended that a notice under section 
tion 34 («). s hould not be issued in any case after the expiry 01 ' 

it p ovis ^ een y ears f rom the end of the assessment year in w 
the income was first assessable*. 


Existing Sec- 
tion 40(1) 


(27) Existing section 40(1) should not make a men- 
tion of trustees It should be confined to guardians 
minors and committees and managers of lunatics an 
idiots* 


M C SETALVAD, 

• (Chairman) 

M C CHAGLA, 

K N WANCHOO. 

P SATYANARAYANA RAO. 
N C SEN GUPTA.** 

V K. T CHARI,* 

D NARASA RAJU * 

S M SIKRI * 

G S PATHAK* 

G N JOSHI, 

^ N A PALKHIVALA 

K SRINIVASAN 
DURGA DAS BASU, 

Joint Secretaries 

New Delhi, 

The 26th September, 1958 


™ ... Be L? es Dr Sen Gupta and Shn Narasa Rau and "athak, who 
mcni'oncd .n the forwaiding letter, Shn Chari and Shn Sikri have flls ° 
author sed the Cha,nnan to sign the report on their behalf 

* See paragraph 10a above 

* Vi it para 6a (7) above 
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182. 

183. 

184. 

185. 

186. 

287. 

188. 


Subject matter 

Rectification of mistake. . .' 




Existing section 

Sec. 35 (1) (2) (3) & (4). 

Other amendments . 

. 

. 


Sec. 35 (5), (8) & (9). 

Notice of demand 


. 


Sec. 29. 

Intimation of loss . . ~ 

. 

. 


Sec. 24 (3). 

Intimation of assessment of firm 

. 



Sec. 23 (6). 

Information and Return. 

, 

. 

- 

Secs. 20A, 21, 19A and Sec 

Certificate by company to share holders 

receiving 

58 1’. 

dividends. .... 

- 

• 

- 

Sec. 20. 

CHAPTER 

XV 



LIABILITY IN SPECIAL CASES 

A . Legal Representatives 

Leg .1 representatives ...... Sec. 24B. 

B. Representative assessees — General provisions 
Representative assessee ...... Sec. 42 (i), 40 (1), 41(1). 

Liability of representative assessee . . . ‘ . Secs. 40 part 41 part and 

New. 

Right of representative assessee to recover tax paid _ New and Sec. 42(1) part. 
When representative assessee personally liable. . . New. 


C. Representative assessees — special cases 
Who may be regarded as agent . . . Sec. 43. 

Charge of tax where shares of beneficiaries unknown . Sec. 41 (t), 1st prov. 
Case where part of trust income is chargeable . . Sec. 41 (1), 2nd prov. 


D. Representative assessees — General 
Remedies against Property in cases of representative as- 
sessees. ........ 

Direct as .essment not barred. ..... 


E. Executors 

Executors. ...... 

Right of executor to recover tax paid. 


New. 

Sec. 41 (2) and Sec. 42(1), 
parts. 

New. 

New. ~ 


F. Succession to business, profession or vocation. 

Succession to business. ...... Sec. 26 (2). 

G. Partition 

Assessment after partition of a Hindu undivided family. Sec. 25A and New. 

H. Shipping business of non-residents 

Shlpp'ng business of non-residents. .... Secs. 44A, 44B and 44C. 


I. Recovery of tax in respect of non-residents 
Recovery of tax in respect of non-res dent fremhis assets Sec. 42 (1), rst Prov. 

J. Persons leaving India 

Assessment of person leaving India. .... Sec. 24A. 


K. Discontinuance of business or dissolution 
Di continued business. ...... Sec. 25 (1). 

Dissolved asioc'ation of persons. .... Sec. 44 part. 

L ■ Special provisions for certain kinds of income 
Royalties or copyright fees for literary or artistic work 
and fees for patents. ...... Sec. 12AA. 

* M. Liability of Slate Governments 
Interest on income-tax free securities of a State Govern- 
ment ’ . Sec. 8, 3rd prov. 
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Clause Subject matter Existing section 

CHAPTER XVI 

SPECIAL PROVISIONS APPLICABLE TO FIRMS 
Assessment 

189 Assessment of registered firms . . See 23 (5) (a) 

jgo Assessment of unregistered fojfcj . . Sec 23 (5) (b). 

Registration 

jgj Application for registration . . .Sec aOA part 

tan Procedure on receipt or application . • Sec 26A (2) part 

Sec. 23 ft) part, 
and New. 

193 Cancellation of registratton . ... New and Sec. 33 (4) part 

Changes in constitution, Succession ml dissolution 

194 Change in constitution of a firm . * • Sec 26 (r) 

195 Succession of one firm by another firm . • • New. 

196 Firm dissolved or business discontinued . . Sec. 44 part 

Other /tensions 

»97 Other provisions . . . New 

CHAPTER XVII 

SPECIAL PROVISION RELATING TO COMPANIES 

198 List of provisions applicable to companies . New 

CHAPTER XVIII 
COLLECTION AND RECOVERY OF TAX 
A — Cnrral 

199 Deduction at source and advance payment . . • New 

200 D rect payment Sec rg 

B — Deduction at source 

aoi Salary . . . Sec j 8 (3), (aA) & (2B) 

S02 Interest On Securities . . Sec 18 ($) part, {3A) 

' part. 

203 Dvidends . . . . Sec 18 (3D) part 

204 Other sums . ... Sec «8 (3B), ( 3 C) parts 

205 Certificate for deduction at lower rate Sec. »8 (3). (3A), (3B) 

, (3C), (sD)» parts 

■MS TaxatiAureir « rucume - recurved" . . Sec 18(4) 

207 Credit for Tax deducted Sec 18(5) part. 

208 Duty of person deducting tax .... Sec. 18(6) 

209 Consequences of failure to deduct or pay . . Sec 18(7) 

ato Deduction only one mode of recovery . Sec. 18(8). 

21 1 Certificate for tax deducted Sec 1 8(g) 

212 persons responsible for paying ..... Sec 18, Expt 

213 Bar agarnsr direct demand On assessee . . Sec, 7(1), 2nd ptov 

214 Saving regarding tax decked to have been paid on 

dividends ...... New 
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Clause Subject matter Existing section 

C — Advance payment of tax 

215. Advance tax and income subject to advance tax . . Sec. 18A (1) (a) part. 

216. Condition ofliability to pay advance tax . . . Sec. i8A(l) (a) part. 

217. Computation of advance tax Sec. 18A (1) (a) part and 

New. 

218. O-der by Income-tax Officer ..... Sec. i8A(i) (a) part 

219. Instalments of advance tax Sec. i8A(i) (a) part and 

(0(b). 

220. Estimate by assessee ...... Sec. i8A(2) & (3) 

221. Comm'ssion receipts ...... Section i8A(4) 

222. Interest payable by Government .... Sec. 18A (5) part 

223. Interest payable by assessee ..... Sec. 18A (6j 

224. Interest payable by assessee in cases of underestimate etc. Sec. 18A (7) 

225. Interest where no estimate made .... Sec. 18A (8) 

226. When assessee deemed to be in default . . . Sec. 18A (10) 

227. Credit for advance tax . ..... Sec. i8A (11) 

228. Exclusion of capital gains ..... Sec. 18A (x2). 

D — Collection and Recovery 

229. When tax payable and when assessee deemed in default Sec. 45. 

230. Interest pay ble when tax in default , . . Sec. 46(1). 

231. Certificate to Collector Sec. 46 (2) & 46 (7) Expl. 

part. 

232. Collector to whom certificate is to be issued. . . New. 

233. Validity of certificate and amendment thereof . . New. 

234. Amendment, cancellation or withdrawal, of certificate New. 

235. Other modes of recovery ..... Sec. 46 (7) Expl. part Sec. 

46 (5). (5A), (3), (4) 

236. Recovery through State Government . . . Sec. 46 (6). 

237. Recovery through Collector in Pakistan . . . Sec. 46 (8) 

238. Recovery of ’akistan tax ..... Sec. 46 (9) 

239. Condition for recovery of Indian tax in Pakistan or of 

Pakistan tax in India ..... Src. 46 (10) 

240. Recovery of Penalties • . • . . . . . Sec. 47. 

241. Tax Cleat ance Certificate ..... Sec. 46 A. 

242. Period for commencing recovery proceedings . . Sec. 46 (7). 

243. Recovery by suit or under other law . . . Sec. 46 (7) Expl. part. 

E — T ax payable under provisional assessment 

244. Recovery of tax payable under provisional assessment Sec. 23 B (5). 

245. Tax paid by deduction or advance payment . . Sec. 23 B (6). 

CHAPTER XIX 

TAX DEEMED TO HAVE BEEN PAID ON DIVIDENDS 

246. Tax deemed to have been paid on dividends . .. Secs. 18 (5) part and 49 B 

CHAPTER XX 

REFUNDS 

247. Refunds . . . . . . . Sec. 48 (1) 

248. Person entided to claim refund in certain special cases Sec. 49 F. 



Cause Subject matter Ex»tmg secuon 

249 Form cTela at for refund and lua Utioo. ^ rv 

250 Refund on appeal etc- ^ cc ' M 

251 Correctness of assessment not to be quest oaed Sec 48 {4) 

252 Interest ’ vew 

253 Set-off of refunds aga nst tax rctna mag payable Sec. 49 F_ 


*M- 

*55 

256 

*37 

258- 


*59 


261 


262 

263 
264. 
263 

266 

267 


26a 

269 




CHAPTER XM 

APPEALS AND REVISION'S 


A— Af frail la t l e Appellate Assistant Commas or 


Appealable orders 
Appeal by partner 

Appeal by person deny ng liabl ty to deduct tax 
Fonts of appeal and 1 m tat. on 
Procedure n appeal 

’'owers of the Au-s ant Appellate Commas oner 


Sec. 30 (t) part 
Sec 30 (j) and prov 
Sec. 30 (iA) 

Sec 30 (3) 30 (2) part 
Sec. 30 (1) part 31 (*) 
(*A) $t (3I and prov 
(5) and New 
Sec 31 (3) part & New 


3* 

3» 


B — Appeals 1 0 ir jK Const 

Appealable order* 
lam at on 


Form of appeal 

Fowets and Procedure 

Hearing bv Bench 

Commun cat on of order in appeal 

Costs 

Refund consequential on appeal 


See. 33 («) part 33 {2) part 
33 B (3U) part A New 
Sec. 33 (Opart 33 (2) nan 
33 B (3) pan 33 (aA) 
and 66 (7 A> 

See 33 (3) S3 ® f4> 

Sec. 66 {5) part 
See C6A (1) part 
Sec. 6G (5) port 
Sec 66(6) 

Sec. 66 (7) pros- and New 


C — Appeals to Supreme Court 

Appeal ble Judgment Sec. 66A (2) 

Procedure Sec. 61A (3) pan New and 

66A (4) 


D — Appeals It tie Central BoarJ of foreran 
Appeals to the Central Board of Revenue New 


E — forisxon 4j Comtusnonrr 

271 Rev a on of order p-rjud ctal to Revenue Sec 33 B (t) &. 33 B {2) 

27* Rev.s on of other orders Sec. S3 A (1) part Sec. 

33\(a) part, Sec. 33A&) 


R— Greer of 

*73 ' T « to be pa d notwuhs and ng appeal 

274- Exccti on for costs awarded by Sup-eme Court 
275. Amendment of assessment tm appeal 


Sec. 66(7) part & £6.3(3) 
tstprov part. 

Sec 66 A (3) 2nd prw 
Sec. 31 (4) & 33 (3) mod Bed 
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Clause 

Subject matter 

Existing section 

276. 

Exclusion of time taken for copy .... 

. Sec. 67A. 

277. 

Rules by the Supreme Court .... 

. New. 

278. 

Definitions ....... 

. Sec. 66 (8) & New. 


CHAPTER XXII 

PENALTIES :M?OSABLE BY INCOME-TAX AU 

279. Failure to furnish information rega-ding securities etc. 

280. Concealment of income or improper distribution of profits 

281. Failure to give notice of discontinuance 

282. False estimate of or failure to pay advance tax 

1 

283. Proccdurt 

284. Bar against prosecution 

C H A P T E R'XXIII 

OFFENCES AND PROSECUTIONS 

285. Fa'Iure to make payments or deliver retu-ns or statements 

or allow inspection ....... Sec. 51. 

286. False statement in declaration Sec. 52. 

287. Prosecution to be at instance of Inspecting Assistant 

Comm'ss'oner ........ Sec. 53. 

288. Disclosure of particulars by public servants . . . Sec. 54 (2) part. Sec. 

51 (5)- 

CHAPTER XXIV 

RECOGNISED PROVIDENT FUNDS 
Recognition 

289. According and withdrawal of recognition • • . Sec. 58B (1), (2), (3) 

v3 A) 

290. Conditions to be satisfied by recognised provident funds Sec. 58 C (1) part. 

291. Relaxation of conditions ... . • • - Sec. 58C (1) part, 58D 

58 S (4). 

292. Repugnancy in regulations ...... Sec.’ 58C (2) 

Treatment of contributions and balances 

293. Employer’s contributions when deducted in assessing his 

income . ........ New. 

294. Employer’s annual contributions when deemed to be 

income received by employee ..... Sec. 58E 

295. Employer’s contributions exempt .... Sec. 58F. 

2g6. ExcIus : on of accumulated balance and Exclusions from 

total income . • . . Sec. 58G (z)&. Sec. 7 (1) 

Expl. 2, prov. part 

297. Tax on accumulated balance ..... Sec. 58G(3)& s8G(i)part 

298. Deduction at sou-ce of income-tax payable on accumu- 

lated balance . . * . . . • . • Sec. 58H. 

299. Treatment of balance tn newly recognised Provident Funds Sec. 58 J(i), (2), (3) & (5) 


HOR1TIES 

Sec. 44 E (6) part 
Sec. 28 (1), (2). 

Sec. 25 (2) part 
Sec. 18 A (9). 

Sec. 28 (3), (6) and (5) 
Sec. 28 (4). 



Clause 


Subject matter 


Existing rest 


Other Promt ora 

300 Account of Recogn red Pw dent Funds 

301 Appeals 

30s Treatment of fund transferred by employer to trustee 

303 Provis on tela ng to rates 

304 Appl cat on of th s Chap e 

305 Drfin tions 


Sec 58 I 
Sec 58B (4) 
Sec 58K 
Sec 58L 
Sec. tfW 
Sec. 58 A. 


CHAPTER XXV 

APPROVED SUPERANNUATION FUNDS 

Approval » 

306 Approval and w thdrawal of approval Sec 58 0 

307 Cond t ons for approval Sec 58P part & New 

308 Appl cat on for approval Sec s8Q_ 


3°9 

3to 

3 *» 

31* 

3*3 


3*4 

3*5 

3*6 

3*7 

3*8 


3*9 

320 

321 

323 

SH 


Treatment of fnrestmmt and CaninhuUora 


Income from investment 
Employer s comr but on— deduction for 
Employee s comr but on when exempt 
Comr but ons pad to employee when deemed to be 
income 

Deduct on of tax on comr but on pa d 10 an 
employee 


Sec 58 R part 
Sec 58 R part 
Sec 58 R part 

See 58s (t) 
Sec. 5BS (a) 


Other Prtru onr 

Deduct on from pay of and comr but ons on behalf of 
employee to be included m return Sec 58T 

L ab 1 t es of Inisiees on cessat on of approval of funds Sec. 58U 
Part eu!a s 10 be fum shed n respect of Superannuat on 

Prov s ons relat ng to rules • 

Defin t ons 

CHAPTER XXVI 

MISCELLANEOUS 


Sec 58V 
See j8N 


A—SfouiToneous Provisions 
Bar of double taxat on under the Act 
Serv cc of not ce — general 

Serv ce of not ce where fam ly s d srupted or firm 
s dissolved 

Service of not ce in the case of d scontmucd bus ’ness 
Mark ng of exb b ts 

Appearance by au horned representat ve 


New 
Sec 63 

Sec 35 (&) 

Sec 5 r part and New 
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Clause Subject matter 

325. Receipt to be given ....... 

326. Indemnity ........ 

327. Bar of suits in Civil Court. . 

328. Act to have effect pending legislative provision for 

charge of tax ....... 


Existing section 
Sec. 62 
Sec. 65 
Sec. 67 

Sec. 67B 


B — Rules 


329. Power to make rules ...... Sec. 59 

First Schedule Insurance business .... Schedule. 

Second Schedule Procedure regarding recovery under vari- 
ous modes mentioned in section 242 (1) New 

Third Schedule Manner of recovery by distraint and sale 
of moveable property under section 
246 (6) New 



Clauses 1-2 
APPENDIX I 


Proposals as inserted in the body of the existing Act* 
(This is however not to be treated as a Draft Bill ) 
[Corresponding sections of the existing Act are noted 
in the margin, and additions to the provisions of the exist- 
ing Act are shown in the text in italics, wherever pos- 
sible ] 

THE INCOME-TAX ACT, 19 

CHAPTER I 
PRELIMINARY 

Shon" title 1 (1) This Act may be called the Income- 

cxlnii and tax Act, 19—— 

commence 

(2) It extends to the whole of Indta. 

(3) It shall come into force on the 1st day of April, 


fcL« • 2 In this Act unless there is anything repugnant in 

°Sl S, ‘he subject or context,- 

ral income * 

0 * (01 (1) “agricultural income” means— 

(a) any rent or revenue derived from land which is 
used for agricultural purposes, and is either asses- 
sed to land revenue in India or subject to a local 
rate assessed and collected by officers of the Gov- 
ernment as such, 

(b) any income derived from such land by— 

(i) agriculture, or 

(ii) the performance by a cultivator or receiver o r 
rent-in-kmd of any process ordinarily employed 
by a cultivator or receiver of rent in Kind to ren- 
der the produce raised or received by him fit to 
be taken to market or 

(ttl) the sale by a cultivator or receiver of rent-m- 
kmd of the produce raised or received by him 
in respect of which no process has been perform- 
ed other than a process of the nature described 

in paragraph (u) of this sub clause, 

•Jn the drift clauses references to any other d aft clause have been put in 
a condensed form For example ir»ect on i5t (b) is to be referred to it is 
referred to only as i6i (b) and not as clause lb) of s i6r The object it 
to economise space 

References within rectangular bra lteis are to s-ctonsofthe ex sting Act 
{or, in some cases to the top c dealt w ih in the section referred <o ) 

90 
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Clause 2 

(c) any income derived from any building owned and 
occupied by the receiver of the rent or revenue 
of any such land, or occupied by the cultivator, 
or the receiver of rent-in-kind, of any land with 
respect to which, or the produce of which, any 
operation mentioned in paragraphs (ii) and (iii) of 
sub-clause (b) is carried on : 

Provided that the building is on or in the immediate I s - * (0 ( c ) 
vicinity of the land, and is a building which the receiver P rovis0 l 
of the rent or revenue or the cultivator or the receiver of 
the rent-in-kind, by reason of his connection with the land, 
requires as a dwelling house, or as a store-house, or other 
out-building; 


(2) “annual value”, in relation to any property, means “Annual 

its annual value as determined under section 23... Y? T Iue ” 

[Section re : determination of annual value for income [^ ew J 
from house property]; 


(3) “Appellate Assistant Commissioner” means a.person “Appellate 
appointed to be an Appellate Assistant Commissioner of Assistant 
Income-tax under section 128(1) [Section 5 „° m [s .Tfe)"] 

( 3 ) 1 ; 


(4) “approved superannuation fund ” and “recognised “Approved 
provident fund ” have the meanings assigned to them in ^ u 0 ^, eran f U u n a I.» 

section 318 [58N] and section 305 and «R e cog- 

[58 Al, respectively ; ' nised protn- 

dent fund” 
[New] 

(5) “assessee” means a person by whom income-tax or “Assessee” 
super-tax or any other sum of money is payable under ( s - 2 ( 2 H 
this Act, and includes — 


(a) every person in respect of whom any proceeding 
under this Act has been taken for the assessment 
of his income or of the income of any other per- 
son in resp'ect of which he is assessable, or of the 
loss sustained by him or by such other person 
or of the amount of refund due to him or to such 
other person; 

(b) every person who is deemed to be an assessee un- 
der any provision of this Act: 

(c) every person who is deemed to be an assessee in 
default under any provision of this Act; 


(6) “assessment” includes re-assessment ; “Assessment” 

[New] 

(7) “ assessment year ” means the period of twelve “Assessment 
months commencing on the 1st day of April every year; year” 

(8) “average rate of income-tax” means the' rate arriv- «Averagerate 
ed at by dividing the amount of income-tax calculated on of income-tax 
the total income, at the rate or rates applicable to the total and average 
income, by the total income: 

7 — 1 Law Gom./58 
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PM 


“B'a am" 
{« * (4)) 


‘•Capital 


‘ Central 

Board of 
RrvTOue** 

I* 2 (iWJ 

4 of igi-t 


[» * (5)) 
"Company ’ 
t« 2 <SM] 




“Co-opera 

t vt lOC-ety* 

I’of.gfj 1 


Clause 2 

“aierape rate o/ super-tar” means the rate arrived at 
by dividing the amount oj super-tax calculated on the 
total income on ichich super-tax ts chargeable, at the rate 
or rates applicable to such total income, by such total in- 
come ; 

(9) ‘business” includes an> tiade, commerce or manu- 
facture or any adventure or concern in the nature of trade, 
commerce or manufacture, 

(10) “capital asset” means property of any kind held 
by an assessee, whether or not connected with rus business, 
profession or v ocation, but does not include — 

(l) any stock-in-trade, consumable stores or raw mate- 
rials held for the purposes of his business, profes- 
sion or vocation: 

(h) personal effects, that is to say, moveable property 
(including wearing apparel, jewellery and furni- 
ture) held for personal use by the assessee or any 
member of his family dependent on him; 

(in) agricultural land In India’ 

(11) “the Central Board of Revenue” means the Cen- 
tral Board of Revenue constituted under the Central Board 
of Revenue Act, 1924; 

(12) ‘ Commissioner” means a person appointed to be a 
Commissioner of Income-tax under section 128(1), £5(2)], 

(13) "company” means — 

(i) any Indian company, or 

(u) any association, vhether incorporated or not and 
whether Indian or non-Indian which is or was as- 
sessable or was assessed as a company for the assess- 
ment year 1947-1948 under the Indian Income-tax 
Act, 1922 or which is declared by general or spe- 
cial order of the Central Board of Revenue to be 
a company for the purposes of this Act; 

, (14) “co-operative society” means a co-operativ e society 

registered under the Co-operative Societies Act 1912, or 
■under any other law for the time being in force m any 
State for the registration of co-operative societies; 


"Dirraor” 

S: * \ta-iag 
mg agent” 

M (8A)) 

» of jgs6 


(15' “director”, “manager” and “managing agent”, tn 
relation to a company, have the meanings respectively as- 
signed to them in the Companies Act, 1956, 


“Dirtctw 

SmT 


(16) director of Inspection” means a person appornt- 
ed to be a Director of Inspection under section 128(1) £5 
(l)J, and includes a person appointed to be an Additional 
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Clause 2 

Director of Inspection, a Deputy Director, of Inspection or 
an Assistant Director of Inspection; 

(17) “dividend” includes — 

(a) any distribution by a company of accumulated 
profits whether capitalised or not, if such distribu- 
tion entails the release by the company to its 
share-holders of all or any part of the assets of 
the company; 

(b) any distribution by a company of debentures, de- 
benture-stock or deposit certificates in any form, 
whether with or without interest, to the extent to 
which the company possesses accumulated profits, 
whether capitalised or not ; 

(c) any distribution made to the share-holders of a 
company on its liquidation, to the extent to which 
the distribution is attributable to the accumulated 
profits of the company immediately before its li- 
quidation, whether capitalised or not ; 

(d) any distribution by a company on the reduction 
of its capital to the extent to which the company 
possesses accumulated profits which arose after 

' the end of the previous year ending next before 
the .1st day of April, 1933, whether such accumu- 
lated profits have been capitalised or not; 

(e) any payment by a company, not being a company 
in which the public are substantially interested 
within the meaning of section 117 [23A Expl. 1], 
of any sum (whether as representing a part of 
the assets of the company or otherwise) by way 
of advance or loan to a shareholder or any payment 
by any such company on behalf or for the indivi- 
dual benefit of a shareholder, to the extent to 
which the company in either case possesses accu- 
mulated profits; but “dividend” does not include — 

(i) a distribution made in accordance with sub-clause 
(c) or sub-clause (d) in respect of'any share issu- 
ed for full cash consideration where the holder 
of the share is not entitled in the event of liqui- 
dation to participate in the surplus assets; 

(ii) any advance or loan made to a shareholder by a 
company in the ordinary course of its business 
where the lending of money is a substantial 
part of the business of the company; 

(iii) any dividend paid by a company which is set off 
by the company against the whole or any part 
of any sum previously paid by it and treated as 
a dividend within the meaning of sub-clause 
(e), to the extent to which it is so set off. 

Explanation 1. — The expression “accumulated profits”, 
.vherever it occurs in this clause, shall not include capital 
jams arising before the 1st day of April, 1946, or after the 


'Dividend”, 
s. 2 (6A)] 
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Clause 2 


31st day of March, 1948, and before the 1st day of ApriL 
1956 

Explanation 2— The expression “ accumulated profits ’ ’, 
tn sub-cfauses (a), (b), (d) and (e), shall include all pro- 
fits of the company up to the date of distribution or pay- 
ment referred to in those sub-clauses 
••Earned id- (18) "earned income" means any income of an asses- 
come see who is an individual, Hindu undivided family, un- 
it a (6AA)) registered firm or other association of persons not being a 
company, a local authority, a registered firm or a firm as- 
sessed under section 190(b) (clause (b) of sub-section (5) 
of section 23] — 

(a) which is chargeable under the head "Salaries”, or 

(b) which is chargeable under the head “Profits and 
gams of business, profession or vocation” where 
the business, profession or vocation is carried on 
by the assessee, or 

(c) tuhich represents the share in the pro/its and yams 
of a firm, where the assessee is a partner actively 
engaged in the conduct of the business, profession 
or vocation of the firm , or 

(d) which is chargeable under the head ‘Other sour- 
ces’ if it is immediately derived from personal 
exertion or represents a pension or superannuation 
or other allowance given to the assessee m respect 
of his past services or the past services of any de- 
ceased person, 

but does not include any such income on which 
no income tax is payable under section 87 (m) (iv) 
and (v) [sub-section (2) of section H] 

Explanation —Where any such income is, though it 
is the income of another person, included in the as- 
sessee’s total income under the provisions of this Act, it 
shall be regarded as earned income in the hands of the 
assessee. 


•'X’ct * n d (191 "partner” and • partnership” have the same 

•'partner- ""leanings respectively as in the Indian Partnership Act, 
ihip” 1932 , provided that the expression ‘partner’ includes any 
Person who being a minor has been admitted to the bene- 
9011931, fits of partnership 

$0) “ ,ncome ” includes— 

(I) profits and yarns 

(II) dividend 

(m) the value of any perquisite or profit in lieu of 
^4) (7 ^Expl 1& 2] sec * lon c ^ auses (3) and 
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(iv) the value of any benefit or perquisite, whether 
convertible into money or not, obtained from 
a company either by a director or by any other 
person who has a substantial interest in the 

company, and any sum paid by any such 

company in respect of any obligation which but 
for such payment would have been payable by 
the director or other person aforesaid; 

(v) any sum chargeable to income-tax under section 
41(2) [second and fourth provisos to clause (vii) 
of s. 10(2)] or under section 41 (3), [ the second 
proviso to clause (xiv) of sub-section (2) of sec- 
tion 10] and any sum chargeable to income-tax 
under section 41 (1) [sub-section (2A) of s. 10] 
or under section 62(1) [sub-section (5) of sec- 
tion 12]; 

(vi) any sum chargeable to income-tax under section 

28(ii) [sub-section (5A) of s. 10] or under sec- 

tion 28(iii) [sub-section (6) of section 10]; 

(vii) any capital gains chargeable under section 45 

[section 12B(1), main para, part dealing with 
charge] ; 

(viii) the profits and gains of any business of insurance 
carried on by a mutual insurance association or 
by a co-operative society, computed in accord- 
ance with section 44 [Rule 9 in the Schedule] 
or any surplus taken'to be such profits and gains 
by virtue of that provision : 

( ix ) any contributions and interest thereon, paid to [New] 
an employee by an approved superannuation 
fund, to the extent provided in section 312 [58S 
(«]; 

Explanation. — In this clause, the expression “person 
who has a substantial interest in the company ” means a 
person who is concerned in the management of the busi- 
ness of the company, being the beneficial owner of shares, 
not. being shares entitled to a fixed rate of dividend whe- 
ther with or without a right to participate in profits, car- 
rying not less than twenty per cent, of the voting power. 

(21) “Income-tax Officer” means a person appointed “income-tax 

to be an Income-t&x Officer under section 128(1) or 128(2) Officer”. 
[5(3)]; ts.2(7)] 

(22) “Indian company” means a company formed and «T n dian com- 
registered under the Companies Act, 1956, and includes — pany”. 

(i) a company formed and registered under any i S ’of 1956? 
previous companies lain for the time being in 
force in any part of India ( other than the State 
of Jammu and Kashmir ); 
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Clause 2 


'•Inspect ng 

Assistant 

Commit 

r"(6D)j 

•Inspc tor of 
[* M6E)} 


“Mwislrate*’. 

I* « (8)} 




dent” 

INewJ 


f» * (9)1 


"Prescribed”, 

l« *(10)1 


[\'ew] 

"Principal 

officer". 

{» a (t*)] 


(u) in the case of the State of Jammu and Kashmir, 
a company formed and registered under any 
other law for the time being in force in that 

* State, 

Provided ’ the registered office of the 

company in all cases is m India 

(23) “Inspecting Assistant Commissioner ’’ means a 
person appointed to be an Inspecting Assistant Commis- 
sioner of Income-tax under section 128(1) [5(3)]; 

(24) “Inspector of Income-tax" means a person ap- 
pointed to be an Inspector of Income-tax under section 128 
(2) [5(3)], 

(25) “Magistrate” means a Presidency Magistrate, or 
a Magistrate of the first class 

(26) “non-resident” means a person uiho' is not a “resi- 
dent” , 

(27) “person" includes — 

(l) an individual. 

(u) a Hindu undivided family. 

(m) a company, 

(iv) a firm or other association of persons, whether 
incorporated or not, or the partners of the firm 
or the members of the association individually* 

(v) a body of individuals, whether incorporated or 
not. 

(vi) a local authority, and 

(vn) every artificial jundtcial person, not falling with- 
in sub-clauses (0 to (vi) 

(28) “prescribed” means prescribed by rules made un- 
der this Act. 

(29) “previous year” means previous year as defined 
tn section 5 [section defining previous year, placed in the 
draft after section 4]; 

(30) “principal officer", used with reference to a local 
authority or a company or any other public body or any 
association, means — 

(a) the secretary, treasurer, manager or agent of the 
authority, company, body or association, or 

(b) any person connected with the authority, com- 
pany, body, or association upon whom the In- 
come-tax Officer has served a notice of his in- 
tention of treating him as the principal officer 
thereof. 
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Clauses 2-3 


(31) “public servant” has the same meaning as in the “”ublic ser- 

Indian Penal Code, I860; ' 

v 45 of i860 

(32) “registered firm” means a firm registered under “Registered 
the provisions of section 192 (a) or under that provision ® rm ”• 
read with section 191 (7) [26A embodied in sections in the 2 
chapter on firms dealing with registration]; 

(33) “regular assessment” means the assessment 
made under section 147 or 148 [23(1) to (5)1; 


(34) “ resident ” means a person who is resident 
India within the meaning of section 6 [4A1; 


... “Regular 
assessment”. 

[«• 18A (5), 

mam para, 
part) 

in “Res’dent”. 
[New] 


(35) “tax” means income-tax and super-tax chargeable “'"ax”. 
under the provisions of this Act; [New] 


(36) “total income” means total amount 
come 

the manner laid down in 'this Act; 


of in-.“~°tl j 

referred to in section 4 [4(1)] computed in j£ c0 “ e 

part] 


(15) 


(37) “total world income” includes all income, income”^ 

wherever accruing or arising, except incomes which are not [ s . k 2 "(, 5 ), 
included in the total income under any of the provisions of part] 
Chapter III [Incomes which do not form part of total in- 
come] and except any capital gain which is not includi- 
ble in the total income of an assessee; ' 


(38) “unregistered firm” means a firm which is not 
registered firm. 


a “Unregister- 
ed firm”. 

[S. 2 (16)] 


CHAPTER II 

/ 

BASIS OF CHARGE 

(1) Where any Central Act enacts that income-tax shall Section 3 
be charged for any assessment year at any rate or rates. Cha ”g R of in ‘ 
income-tax at that rate or those rates shall be charged for come ' tax - 
that year in accordance with, and subject to the provisions t s - 

of, this Act in respect of the total income of eveiy person 
of the previous year or years, as the case may be,' for that 
assessment year : 

Provided that where by virtue of any provision of this 
Act income-tax is to be charged in respect of the income of 
a period other than the previous year, income-tax shall be 
charged accordingly . . 

(2) In respect of income chargeable under sub-section 
(1), income-tax shall be deducted at the source or paid in 
advance, where it is so deductible or payable under any 
provision of this Act. 



98 

Clause 4 

Section 4 (1) Subject to the provisions of this Act , the total in- 

s -ope of total CQme 0 f an y previous year of a person who is a resident 
SI 0 ?" includes all income from whatever source 

R ” derived which- 

r i4 (0 W ( a ) is received or is deemed to be received in India in 
pa-t ] such year by or on behalf of such person; or 

r»4ft)(b)(0] (b) accrues or anses or is deemed to accrue or arise to 

him in India during such year, or 

r, *(i)(b)(n)] (c) accrues or arises to him without India during such 

year, or 

r»4 (i)(b) (d) having accrued or arisen to him without India be- 

l«)l fore the beginning of such year and after the 1st 

day of April, 1933, is brought into or received m 
India during such year by him or on his behalf, or 



than that merged territory during such year by him 
or on his behalf, or 

(Do 1 (f) havtng accrued or arisen to him m a territory which 

immediately before the 1st day of November, 
1956, was comprised in a Part B State other 
than Jammu and Kashmir, or in the merged tetri' 
tory of Cooch-Behar, after the 1st day of April 1933 
and before the commencement of the previous year 
for the assessment year 1950-1951, is brought info 
or received in any part of India other than that 
territory or merged territory during such year by 
him or on his behalf, or 

PM (g) hamng accrued or arisen to him in the State of 

Jammu and Kashmir after the 1st day of Aprtl, 
1933, and before the commencement of the previous 
year for the assessment year 1954-1955 is brought 
into or received m any part of India other than the 
State of Jammu and Kashmir during such year by 
him or on his behalf 

Non to denti (2) Subject to the provisions of this Act, the total in- 
[» ♦ (i) (a), C0[ ? e ,°‘ a, }y P re vious year of a person who is a non resident 
pari, and s 4 includes all income from whatever 

(it (c)] source derived which— 

(a) is received or is deemed to be received in India in 
such year by or on behalf of such person, or 

(b) accrues or anses or is deemed to accrue or arise to 
him in India dunng such year 
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Clauses 4-5 


(3) Income accruing or arising without I s - 4 W> 

India shall not be deemed to be received in or brought into an ' *■* 
India within the meaning of this section by reason only of 
the fact that it is taken into account in a balance sheet pre- 
pared in India. 

(11 For the purposes of this Act, “previous year" Section 5. 
means— Previous year 


[s-=(ii)(’)(a) 

(a) the financial year immediately preceding the as - P a ^> 

sessment year; or [sa(ii)(i)(a) 

(b) if the accounts of the assessee have been made up main para, 

to a date within the said financial year, latter part] 

then, at the option of the assessee, the twelve 
months ending on such date; or 

(c) in the case of any person, business or company or [s. 2 (n) (i) 
class of person, business or company, such period Wj 

as may be determined by the Central Board of Re- 
venue or by any authority authorised by the Board 
in this behalf; or 

(d) in the case of a business, profession or vocation [*■ a ( JI ) (0 

newly set up in the said financial year, the 

period beginning with the date of the setting up of p 
the business, profession or vocation and — 


(i) ending with the said financial year, or 

(ii) if the accounts of the assessee have been made up 
to a date within the said financial year, then, at 
the option of the assessee, ending on that date, or 

(iii) ending with the period, if any, determined under 
clause (c), 

As the case may be; or 


(e) in the case .of a business, profession or vocation [s. 2 (u) (i) 
newly set up in the twelve months immediately ( c )» Prov ., 
preceding the said financial year — latter part] 

(i) if the ■ accounts of the assessee have been made 
up to a date within the said financial year and 
the period from the date of the setting up of the 
business, profession or vocation to such date does 
not exceed twelve months, then, at the option of 
the assessee, such period, or 


(ii) if any period has been determined under clause 
(c), then the period beginning with the date of 
the setting up of the business, profession or voca- 
tion and ending with that period. 

As the case may be; 

(f) where the assessee is a partner in a firm and the [ s . 2 (n)(ii)] 
firm has been assessed as such, then, in respect of 

the assessee’ s share of the income of 

the firm, the period determined as 

previous year for the assessment of the income 

of the firm; 
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Clauses 5*6 

[ sch duie, (g) in respect of profits and gams from It/e insurance 
Rute 5 (i)j business, the year for which annual accounts are re- 

4 of J938 quired to be prepared under the Insurance Act, 1938, 

or under that Act as read with section 43 of the 
31 of 1956 Life Insurance Corporation Act, 1956, immediately 

preceding the assessment year 

r* i fu) 61 (2) Where an assessee has newly set up a business, pro- 

(c) Piov ' fession or vocation in the said financial year and his accounts 
mlict p»ttj are made up to a date in the assessment year in respect of 
a penod not exceeding twelve months from the date of such 
setting up, then the assessee shall, m respect of that busi- 
ness, profession or vocation, at his option, be deemed to have 
no previous year for the said assessment year under sub- 
clause (t) of clause (d) of sub section (1), and such optton 
shall, tn relation to the immediately succeeding assessment 
year, have effect as an option exercised under sub clause 
( t ) of clause (e) of sub-section (1) 

[» a (u) (0, (3) Subject to the other provisions of this section, an 

imS) 08 assessee may have different previous years in respect of 
1 separate sources of his income 

C* 2 ("HO (4) Where in respect of a particular source 

(*) rroV J of income or in respect of a business, 

profession or vocation newly set up, an assessee has once 
exercised the option under clause (b) or sub-clause f») of 
clause fd) or sub-clause ft) of clause (e) of sub-section (1) 
or has once been assessed, then he ‘shall not, in respect of 
that source, or as the case may be, business profession or 
vocation be entitled to vary the meaning of the expression 
previous year’ as then applicable to him, except with the 
consent of the Income-tax Officer and upon such conditions 
as the Income-tax Officer may think fit to impose 


Steam 6 F °r the purposes of this Act— 

India (1) any individual is resident :n India m any previous 

year, if he — 

{* 4A (a)(i)3 (a) is in India in that year for a period amounting m 

all to one hundred and eighty-two days or more, or 

(» 4A(»)(u)j (b) maintains or causes to be maintained for him a 

dwelling place on India for a period or periods 
amounting jn all to one hundred and eighty-two 
days or more m that year and has been m India 
for any time tn that year, or 

„,{e) having within the four years preceding that 3 ear 
,, er * iu India for a penod or periods amounting m 
4-0/ all to three hundred and sixty-five days or more, is 
”v India /or a penod or penods amounting in all to 
y imrty days or more in that year, 
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Clauses 6-8 

(2) a Hindu undivided family, firm or other associa- I s - 4A ( b W 
tion of persons is resident in India in any previous V^or, 
unless during that year the control and management of its 
affairs is situated wholly without India; 


(3) a company is resident in India in any previous year, [s. 4A (c)] 
if — ■ 

(i) it is an Indian company; or 

(ii) during that year the control and management of 
its affairs is situated wholly in India; 

(4) every other person is resident in India in any pre- [ New ] 
vious year, unless during that year the control and manage- 
ment of his affairs is situated wholly without India; 


(5) if a person is resident in India in a previous year [ New ] 
relevant to an assessment year in respect of any source of 
income, he shall he deemed to he resident in India in the 
previous year relevant to the assessment year in respect of 
each of his other sources of income; 


(6) a person is “not ordinarily resident” in India in C s - 4B ( a )( b )3 
any previous year if such person is — 

(a) an individual who has not been resident 

in India in nine out of the ten previous years pre- 
ceding that year; or has not during the 

seven years preceding that year been in India for 
a period of, or periods amounting in all to, seven 
hundred and thirty days or more; or 


(b) a Hindu undivided family • whose manager 

has not been resident in nine out of the ten previous 
years' preceding that year , or has not during the 
seven years preceding that year been in India for 
a period of, or periods amounting in all to, seven 
hundred and thirty days or more; 


The following incomes shall he deemed to he received Sec d°n 7 
in the previous year — , ' income 

deemed to be 

(i) the annual accretion in the previous year to the received - 
balance at the credit of an employee participating 1 NeW 3 
m a recognised provident fund, to the extent pro- 
vided in section 294 [58E]; 


(ii) the ti ansf erred balance in a recognised provident 

Rrt the extent provided in section 299(3) 

Lo8J(d)J, 

Section 8 

For the purposes of inclusion in the total income of an . Dividcnd 
assessee, any dividend shall be deemed to be income of 1 ”! 
the previous year in which it is paid, credited or distributed [s ‘ - I6(2) 
or deemed to have been paid, credited or distributed.... SriierpTA] 
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Clauses 9*11 


Station 9 
Income 
deemed to 

I* 42(0 
•earl cr half ] 


The following incomes shall be deemed to accrue or 
arise in India — 

(i) all mcone accruing or arising, 

■whether directly or indirectly, through or from any 
business connection in India, or through or from 
any property in India, or through or from any asset 
or source of income in India or through or from any 
money lent at interest and brought into India in 
cash or in kind or through or from the sale, ex- 
change transfer or relinquishment of a 

capital asset situate in India 


I * 42 ( 3 ) ] Explanation. — In the case of a business of which all the 

operations are not carried out in India, the income of the 
business deemed under this clause to accrue or arise in 
India shall be only such part of the income as is reasonably 
attributable to the operations carried out in 

India. 


W9- 


{ 11 ) income which falls under the head “Salaries” 
, if it is earned in India * 


Provided that any pension payable outside India to a 
persor residing permanently outside India shall not 0 * 
aeemed to accrue or arise in India, if the pension is payable 
to a person referred to in article 314 of the Constitution or 
to a person who, having been appointed before the 15th 
day of August, 1947, to be a Judge of the Federal Court or 
of a High Court within the meaning of the Government of 
India Act 1935, continues to serve on or after the commence- 
ment of the Constitution as a Judge m India, 

(in) a dividend paid by an Indian company without 
India, to the extent to which it has 

been paid out of profits subjected to income-tax in 
India 


RemiManr« . ^ 0r the purposes of section 4(l)(b) [4(1) (b) ( 1 )], where 
by a non-r«i 3 husband is not resident m India remittances received by 
dan husband 07 °n behalf of his wife res dent m India out of any part of 
T* 4 (a)] ht* income which is not included in his total income shall 
be deemed to be income accruing in Indta to the wife 


CHAPTER m 


INCOMES WHICH DO NOT FORM PART OF TOTAL 
INCOME 


Section 1 1 
Incomes not 
included m 
total income 


In computing the total income of a previous year of 
any person, any income falling within any of the following 
clauses shall not be included therein — 


tntfMnJ 1 ” 4 ' ^ agricultural income, 

f* 4bK*wj] (2) any sum received by an individual as a member 
ii^one re ot a Hindu undivided family, where such sum has been 
wvrd “ I* aid out of the income of the family, or, in the case of 
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Clause 11 member of 

Hi du undi- 

any impartible estate, where such sum has been paid out vided family 
of the income of the holder of the estate belonging to the [s. 14 ( 1 )] 
family; 

(3) any receipts which are of a casual and non-recur- Casual recei- 
ring nature, unless they are — P ts * 

(i) capital gains, chargeable under the provisions 0 f 4 < 3 K V11 )3 
section 45 [12B, part re : charge]; or 

(ii) receipts arising .from business or the exercise 
of a profession, vocation or occupation; or 

(iii) receipts by way of addition to the remuneration 
of an employee; 


(4) in the case of a resident — Foreign 

(i) the unremitted foreign income chargeable to in- resident” 
come-tax under clause (c) of sub-section ( 1 ) of 


section 4 [section 4 (b) (ii)], subject to the follow- 
ing limit, that is to say , — Prov]^’ 3rd 


(a) the amount not to be included in the total income 


by virtue of this sub-clause shall not exceed four 
thousand five hundred rupees; and 


(b) where any part of such unremitted foreign income ’ 
consists of salaries paid by the Government, a lo- 
cal authority or a corporation established by a 
Central. State or Provincial Act, the amount of 
such salaries not to be included as aforesaid shall 
be further limited to a sum calculated at the rate 
of one thousand rupees for each month of service 
in respect of which the salaries are received ab- 
road; 

(ii) any income accruing or arising outside India and [ s . 4 ( 1 ), 4 th 

chargeable to income-tax by virtue of proviso] 

clause (d) of sub-section (1) 0 / section 4 [4 (1) (b) 

(iii)], 'if he was a non-resident in two out of the 
three years immediately preceding the previous 
year; 

(iii) where the case does not fall under sub-clause (ii), [s. 4 ( 1 ), 5 th 
income accruing or arising outside India and char- P rovlso l 
geable to income-tax by virtue of section 4(1) (d) 

[4(1) (b) (iii)], if within three months of the date 

of receipt in India of such income the as- 

sessee makes payment of the amount of income- 
tax, interest or penalty or other sum, if any, due 
from him on such date; 


(iv) if such person is not ordinarily resident in India f s - 4 ( 0 , 2 « d 

during the previous year, income which ac- P roviso J 

crues or arises to him without India and 

is neither derived from a business controlled in 


or a profession or a vocation set up in India nor 
brought into or received in India by him during 
the previous year; 



104 

Clouse 11 

Non residents (5) in the case of a non-resident— 

1* 4 < 3 K ni )l (l) any income from interest on or from premium on 
the redemption of any bonds issued by the Central 
Government under a loan agreement between the 
Central Government and the International Bank 
for Reconstruction and Development, or by any 
industrial undertaking or financial corporation in 
India under a loan agreement with the said Bank 
which is guaranteed by the Central Government 

f* 4(3)(**>J (») any income from interest payable without Indio 

on a loan issued for public subscription before the 
1st day of April, 1938 

Provided that income referred to 

in sub-clause (it) above shall be included in the total world 
income of the non-resident 

Tm*l con- (fj) subject to such conditions as the Central Govem- 
ciuzcnx '° r ment ™ Q y Prescribe, the value of any travel concession or 
tsec iliKvisil ass’s ta nee received by or due to any person, being a citi- 
para (by zen of India, from his employer for himself, his wife and 
children, m connection with his proceeding on leave to his 
home-town or village m India, 

Foreign (7) tn the case o/ an individual who is not a citizen 

i at onalj of Indio— 

(0 subject to such conditions as the Central Govern- 
ment may prescribe, passage moneys or the value 
of any free or concessional passage received by or 
due to such individual from his employer for him- 
self, his wife and children, in connection with his 
proceeding on home leave out of India, 

(» 4 ( 3 )<*Kb)l 00 the remuneration received by a Consul General. 

Consul. Vice Consul or Consular Agent of a foreign 
State from such State for service m such 

capacity, 

[* 4(3lW( c )I (m) the remuneration received by an employee of the 

consulate of a foreign State from such 

State for service m such capacitv , 

( iV ) the official salary of a Trade Commissioner or other 
o.ffir.uO repFesexiatnv at 2svAw <?/ a faficig w Stefs 
if the official salary of the corresponding official, if 
any, of the Central Government resident for simi- 
lar purposes in the country concerned ts similarly 
exempted from payment of income-tax or super- 
tax or any corresponding tax m that country, 

I* 4(3)W( e )3 (v) the official salary of a member of the staff of a 

Trade Commissioner or official representative refer- 
red to in sub-clause (iv), when such member is 
a subject of the country represented, if the official 
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Clause 11 

salary of the members of the staff of the correspon- 
ding officials of the Central Government is simi- 
larly exempted from payment of income-tax or 
super tax or any corresponding tax in that country; 

(8) the remuneration received by an employee of a Employee of 
foreign enterprise for services rendered by him during his foreign enter- 
stay in India, provided the following conditions are fulfil- P nsc . s , , . ,, 

led— [s. 4 ( 3 )(xiv)] 

(i) the foreign enterprise is not engaged in any trade 

or business in India; 

(ii) the employee is not a citizen of India; 

(iii) his stay in India does not exceed in the aggregate 
a period of ninety days in such previous year; 

(iv) his stay in India did not exceed in the aggregate - 
a period of ninety days in any financial year prior 
to the previous year; and 

(v) such remuneration is not liable to be deducted 
from the income, of the employer charge- 

able under this Act; 

(9) the remuneration, chargeable under the head “Sala- Foreign tech- 

ries”, for services rendered by an individual, nicians. 

who is not a citizen of India, as a technician in the emp- 
loyment of Government or of a local authority or of any maln paraJ ' 
corporation set up under any special law or in any busi- 
ness carried on in India, if he was not resident in any of 

the four financial years immediately preceding the finan- 
cial year in which he arrived in India, to the extent men- 
tioned below — 

(i) where a contract of service was approved [s-4(3)( xi y a )> 

by the Central Government before the commence- 2 ci P r0VJS °] 
ment of his service such remuneration due 

to or received by '"such individual during the 
financial year in which he arrived in India and the 
two financial years next following; 

(ii) in other cases, such remuneration due to or receiv- (m(3) 

ed by such individual for the period of three hun - Ist P roviso l 
dred and sixty five days in all commencing from 
the date of his arrival 

Explanation 1 : — For the purposes of this clause, ser- [New] 
vices rendered by an individual in relation to a business 
in India before its commencement shall be deemed to be 
services rendered by him in a business carried on in India. ■ 

Explanation 2 : — “Technician” means a person having [5.4(3) (xiva) 
specialised knowledge and experience in constructional or Expln.j 
manufacturing operations, or in mining or in the genera- 
tion or distribution of electricity or any other form of 
power, who is employed in India in a capacity in which 
such specialised knowledge and experience are actually 
utilized : • 

Provided that, in relation to — [Cf.s.i 3 (i), 

(a) a person to whom sub-clause (i) of this clause ap- Fmanee^ Art, 
plies and ivhose contract of service was approved continues the 
by the Central Government before the 1st day definition as 
of March, 1958, or unamended , 
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Clause 11 


by the 
Finance 
Act 1958 

for eerta a 


Persons worV 
mg under 
Tcrhn cal 
Ass s ante 
Programmes 

[s 4 ( 3 ) MJ 


(b) any other person who arrived in India before the 
1st day of April, 1958, ' technician” means a per- 
son having specialised knowledge in industrial 
arts and sciences and having experience tn indus- 
trial practice who is employed tn India tn a capa- 
city tn which such specialised knowledge and ex- 
perience are actually utilized 

(10) (i) in t?ie case 0 / an individual who is assigned 
to duties in India m connection with any co-operative te- 
chnical assistance programmes and projects m accordance 
with an agreement entered into by the Central Govern- 
ment and the Government of a foreign State (the terms 
whereof provide for the exemption given by this clause)— 

(a) the remuneration received directly or indirectly 
from the Government of that foreign State for 
such duties, and 

(b) any other income of such individual which accrues 
or arises outside India, and is not deemed to ac- 
crue or arise tn fndia, in respect 0 / which such 
individual is required to pay any income or social 
security tax to the Government of that foreign 
State, 

(u) any tncome of the members of the family of such 
individual accompanying him to India, which ac- 
crues or arises outside India and is not deemed 
to accrue or arise in India, tn respect of which 
such member is required to pay any income or 
social security tax to the Government of that 
foreign State, 


D«a h-«um (II) any death-cum-retirement gratuity received 

retirement under the revised Pension Rules of the Central Govern- 
gratuety- m ent or under any similar scheme of a State Government, 

2 1 ™ a local authority or a corporation established by a Central, 

part] state or p roVJncial Actt * 


JETS 02 ) any payment from a provident fund to which the 
demFwd Pr0Vldent Funds Act, 1925. applies, 

19 of 19*5 
I* 7(0 Enpl 

a prov part] 

batoa ee^m accumulated balance due and becoming pay- 

recogn sed able to an employee participating in a recognised provt- 
provident dent fund, to the extent provided in section 296 [58G(2)], 

[N«v] 


frorn' cnt , JW) payment from an approved superannuation 
appto«d fund made on the death of a beneficiary or m lieu of or 
suprianmia in commutation of an annuity, or by way of refund of. 
t on : fuai contributions on the death of a beneficiary or on his leav * 
» prov tool in ? J employment m connection whh which the fund is 

Prov .part j es + a W, s hed. 



107 


Clause 11 


(15) any special allowance or benefit, not being in Allowance 
the nature of an entertainment allowance or other perqui- f° r expanses 
site within the meaning of section- 17, clause (3) [7(1)], [s. 4 ( 3 )(vi)] 
specifically granted "to meet expenses wholly and exclu- 
sively incurred in the performance of the duties of an 
office or employment of profit, to the extent to which such 
expenses are actually incurred for that purpose; 


(16) (i) interest on the 10 year Treasury Savings De- Interest, 
posits Certificates or the monthly payments on the 15 year 0-4(3) ( xvii )l 
Annuity Certificates issued by or under the authority of 
the Central Government for an amount not exceeding the v 
maximum amount which is permitted to be invested 
therein; 

(ii) interest on deposits in Post Office Savings Bank ts. 4 ( 3 )(xviia)] 
Post Office Cash Certificates, Post Office National 
-Savings Certificates and Post Office National Plan 
Certificates for amounts not exceeding, in each 
case the maximum amount which is permitted to 
be deposited or invested therein; 


(iii) interest on securities, held by the Issue Depart- [ 5 . 4 ( 3 ) (xviii)] 
ment of the Central Bank of Ceylon constituted 
under the Ceylon Monetary Law Act, 1949; 


(iv) interest payable — 

(a) by Government or a local authority on moneys 
borrowed by it from sources outside India from 
any non-resident or from any institution estab- 
lished outside India; 

(b) by an industrial undertaking in India on moneys 
borrowed by it under a loan agreement entered 
into with any such financial institution in a 
foreign country as may be approved in this be- 
half by the Central Government by general or 
special order; 

(c) by an industrial undertaking in India on any 
moneys borrowed or debt incurred by it in a 
foreign country in respect of the purchase out- 
side India of capital plant and machinery in any 
case where the loan or debt is approved by the 
Central Government, having regard to its terms 
generally and in particular to the terms of - its 
repayment; 


[s-4(3) 

(xviib)] 


(17) scholarships , granted to meet the cost of educa- scholarships 

tion; " [New] 

(18) any income chargeable under the head “Income notfficanon° f 

from house property” in respect of a building the erection No. 878 F(In- 
of which is begun and completed between the 1 st day come-tax) dt. 
of April, 1946, and the 31st day of March. 1956, (both dates f 
inclusive), for a period of two years from the date of such n ^ v building 
completion; [s- 4 ( 3 )(*ii;J 

8 — 1 Law Com. 158. 


V 
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s*® a 10 lh£ purposes 

Lir &&3XX&S* 

[New] y,ot for purposes oj P™/ 11 * 


institution, exis»»y v 

l* re'ttem ia n0t f° T P 111 ^ 03 ^ Pr0 ^ t ' 
ol Noufica 
t on No 878 F 

(incoinc-tax) 


SST* (25, any mcome chargeable unde, r«- g* 

21 3 1 __ -Veurities” “Income from house property union 

S2MK °cLe from Other sources” Act, 1926 

Unions uithin the meaning of the ““^JL I? regulating the rela- 
is 4 l 3 )(»)l formed pnmanly for the ^ ^mulovers or between worh- 
16 Of 19*6 tlons betv-een workmen and employers 

men and workmen, held by, « 

, (26) ( 1 ) interest on securities which 1 are hich t h» 

income of . \u_ nf anv Drovident tuna to i sains 

prov deni 


- are \hc cap“d gams 

* tranrfer 

[S 4(3)H1 such securities, . _ half 0 r 

19 °' '^s / s hv trustees on behalt 01 


Ol '9^S 
[* 4(3)W1 


h securities, . . nf 

( 11 ) any income received by trustees on 
recognised provident fund, 


recognised provident fund, t0 

( 111 ) income of an opproued superannua para 3, 
(New] t h e extent protnded m section djw L s e. hedu i e d Tribe 
(27) any income of a member of Constitution 

scheduled as de {med in clause (25) of article 366 o part B Q f the 
S*?,U B 11 residing in any area specified in Part . Sche dule to 
1 4(3 ' table appended to paragraph 20 ^ of Manipur and 

the Constitution or m the Union Territories 01 ^ ger . 

Tripura provided such member is 

vice of Government 
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Clause 12 

(1) Subject to the provisions of sections 63 to 66, [16 Sect on 12 
(1) (c)], the following income shall not he included in the y heid 
total income of the previous year of the person in receipt f 0 r rdig ous 
0/ the income — or Chari able 

pu poses and 

(i) (a) so much of the income derived from property [n c . ome of re- 

held under trust wholly for charitable or r^Te 0 msti- 

religious purposes as is applied or accumulated tut.on. 
for application to such purposes in India: [ s . 4 (3) (i), 

and main para.] 

(b) in the case of property so held in part only for 
such purposes, so much of the income derived 
from the property as is applied or finally set apart 
for application to such purposes in India : 


Provided that so much of any income referred to m[ s. 4 (3) (i), 
sub-clause (a) or (b) of this clause as is applied to purposes rov i so Oh- 
other than charitable or religious purposes as aforesaid, or an™' "proviso 
ceases to be accumulated or set apart for application there- ( c )] 

'to, shall be deemed to be the income of such per- 

son of the previous year in which it is so applied or ceases 
to be so accumulated or set apart; 

(ii) (a) income from property held under trust [s. 4(3) (p, 

created on or after the 1st day of April, 1952, p o ^ 0 Oh 
for charitable purposes which tend to promote OhJ 
international welfare in which India is interest- 
ed, applied to such purposes outside India, and 

(b) income from property held under trust [s. 4 13) (1) 

for charitable or religious purposes created be- • roviso a(i)] 
fore the 1st day of April, 1952, applied to such 
purposes outside India, 

if the Central Board of Revenue by general or special 
order directs in either case that it shall not be included in 
the total income of the person in receipt of such income. 

Explanation. — In this sub-section, "property” does not 
include business. 

(2) Subject to the provisions of sections 63 to 66 [16(1) I s - 4 (3) (h. 

(c)], any income derived from business carried on by or on ( b ) 

behalf of a trust for charitable or religious purposes shall par J 

not be included in the total income of the previous year of 
the trustees, if the conditions specified in sub-section (4) 
are satisfied. 

(3) Any income derived from business carried on by [s. 4 (3) (i) 
or on behalf of a religious or charitable institution shall not rov - ( b ) 
be included in the total income of the previous year of the r ' ar h ' 
institution, if the conditions specified in sub-section (4) are 
satisfied 
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Clauses 13-16 

(3) The provisions of sub-sections (1) and (2) shall not C s - . a 5(4)l 
apply to a business, profession or vocation on which in- lr0vlS0 ' b '- 
come-tax was at any time charged in the hands of a com- 
pany under the Indian Income-tax Act, 1886, or on which 2 of 1886 
income-tax would have, been charged in the hands of a 
company for the assessment year ending on the 31st day 
of March, 1918, if the company, having been in existence 
in that year, had also been in existence in the year ending - 

on the 31st day of March, 1917. - 
* 

CHAPTER IV 

COMPUTATION OF TOTAL INCOME 
Heads of income 

Save as- -otherwise provided by this Act, all income J 4 ' 

shall, for the purposes of charge of income-tax and com- comc . s m * 

putation of total income, be classified under the following [s. 6] 
heads of income — 

A — Salaries. 

B — Interest on securities. 

C — Income from house property. 

D— Profits and gains of business, profession or voca- 
tion. 

E — Capital gains. 

F — Income from other sources. 

A — Salaries 

' # Section 15 

The following income shall be chargeable to income- Salaries. 
tax under the head “Salaries” — 

(a) any salary due from an employer or former Lain para! 

employer to an assessee in the previous year, whe- P *0 
ther paid or not; 

■ (b) any salary paid or allowed to him in the previous 
year by or on behalf of the employer or former 
employer though not due or before it became due 
to him; 

(c) any arrears of ■ salary paid to him in the previous 
year by or on behalf of the employer or former 
employer, if not charged to income-tax for any 
earlier previous year. 

1 a Section 16 

The income chargeable under the head “Salaries” shall 2 
be computed after making the following deductions, L ' 1 
namely — 

(i) any amount not exceeding five hundred rupees, 
expended by the assessee on the purchase of books 
and other publications necessary for the purpose 
of his duties; 



7 (a) (‘ H 
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Clauses 16-17 , .. 

W * .xSSTSS^^" 0 " 

£««P^- wh0 1S ta receipt of 

cial aUowance, benefit chever 1S les s, and 
five thousand rupees, w tn 

erteSint OTPtS" « “ n H 

^pnl, 1955, or a sum «l“" “ allowance, 

salary (exclua've ot any P , hou s an d 

five^undre^rupees?vihichever is the least 

tohere the assessce w «>t in a! .P part 0 f 
conveyance allowance ts use d 

his salary, and owns a conveyance ^ * 

— “ s representing 

normal wear and tear, asse5 see, not 

(iv) any amount actually expende y purc ? V ase of 

ik 

S&SOT^^! required^to spend 
out of his remuneration wholly 

Slv el, m the performance f h ‘ S eding s ec- 

For the purposes of sections 15and 16 [P 
tions re salary] ond oj this section Central 

(11 ‘ employed’ means an employed « “ " „ foreign 

l ” Gooernment, a State G^^pany, any 

Gooern^a W “‘^g on , or any private 

employer, 

SP,„ . (21 "salary” includes— 

. 7 ( 1 ) psnl W any salary or wages, 

(n) any annuity or pension, 

(m) any gratuity, ’ , or profits in 

<"> S Ir„r“ m adSurto^n7Slary or wages 


.nW 0*) 
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Section 17 
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Clause 17 


(v) advances by way of loan or otherwise of the 
amounts enumerated in sub-clauses (i), (ii), (iii) 
and (iv) above; 

(vi) the annual accretion to the balance at the credit [New] 
of an employee participating in a recognised pro- 
vident fund, to the extent to which it is charge- 
able to tax under section 294 [58E] ; 


(vii) the aggregate of all sums that are comprised in [New] 
the transferred balance, as referred to in section 
299 (2) [58J (2)] of an employee participating in 
a recognised provident fund, to the extent to 
which it is chargeable to tax under section 299(3) 

[58 J (3)]; 


(3) '"perquisite” includes — 

(i) the value of rent free accommodation pro- 

vided to the assessee by his employer; 


“Perquisite” 
[s- 7(i) 

Expl i.l] 

[tem (i) 
part] 


(ii) the value of any concession in the matter of rent ^ 

respecting any accommodation provided to the 
assessee by his employer; 

(iii) the value of any benefit or amenity granted, or 

provided free of cost or at concessional 

rate in any of the following coses: — 

(a) by a company to an employee who is a direc- ['tem (ii) 
tor thereof pa-t] 


(b) by a company to an employee who is a share- 1 tem (”) 
holder concerned in the management of the s a f*q? 
company and is the beneficial owner of shares, (ii;)] 
not being shares entitled to a fixed rate of 
dividend whether with or without a right to 
participate in profits, carrying twenty per 
cent or more of the voting power; 


(c) by any employer ( including a company) to an p em 

employee to whom the provisions of para- ' ' 

graphs (a) and (b) of this sub-clause do not 
apply and whose income under the head 
“Salaries" exclusive of the value of all bene- 
fits or amenities not provided by way of 
monetary payment exceeds eighteen thousand 
rupees; 


(iv) any sum paid by the employer in respect of any [item (iv)] 
obligation which but for such payment would 

have been payable by the assessee; and 

(v) any sum payable by the employer, whether 
directly or through a fund other than a recognised 
provident fund or an approved superannuation 
fund to effect an assurance on the life of the, 
assessee or to effect a contract for an annuity on 
the life of the assessee; 
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Clauses 17-20 

• Profit* m ( 4 j "profits in lieu of salary” includes — 
leu of 

*? iT \ {f)> (i) the amount of any compensation due to or received 

Expin i by an assessee from his employer or former em- 

roajn pan] pioyer at or in connection with, the termination oi 

his employment, whether solely as compensation for 
loss of employment, or for any other consideration, 
(ii) the amount of any contributions to an approved 
superannuation fund (including interest on such 
contributions) paid to an employee, to the extent to 
which suck amount is deemed to be the income of 
the employee under section 312 [58*5(1)], 

(lu) without prejudice to the provisions of sub-clause (u) 
of this clause, any payment due to or received by 
an assessee from an employer or former employer 
or from a provident or other fund, ( not being an 
approved superannuation fund), to the extent to 
which it does not consist of contributions by the 
assessee or interest on such contributions 


B Interest on securities 

Section 18 The following amounts received by an assessee tn the 
'«*«* on previous year shall be chargeable to income-tax under the 

t* 8 * Jt para.) head ‘ Merest 071 securities 

(i) interest on any security of the Central 

Government , 

(u) interest on any security of a State Government ; 
(ni) interest on debentures or other securities for mo* 
ney issued by or on behalf of a local authority or 
a company 

Sen on 19 Subject to the provisions of section 21 [section regarding 
Dedu« on) amounts not deductible], the income chargeable under the 
r, 8 m pro- head “Interest on securities'' shall be computed after mak- 
vijo earlier the following deductions — 

pa,| I ( 1 ) any reasonable sum expended by the assessee for 

the purpose of realising such interest, 

( 11 ) any interest payable on moneys borrowed for the 
purpose of investment in the securities by the as- 
ses see 

Section so. 

CMop»n ^ In the case of a banking company — 

(1) the sum to be regarded as a sum reasonably ex- 
kii pended for the purpose referred to in clause (t) of 
i section 19 [section regarding deductions] shall be 

an amount beartng to the aggregate of its expen- 
ses as are admissible under the provisions of sec- 
tl0 ?s 30 31 36 and 37 other than clauses (3) (5) 
and (6) of section 36, [sub-section (2) of section 10 
(other than clauses (iu), (vi) (via), (vib), (vu), 
ivui), (xi), (xii), (xiu) and (xiv) thereof)] the 
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Clauses 20-21 


same proportion as the gross receipts from interest 
on securities (inclusive of tax deducted at source) 
chargeable to income-tax under section 18 [main 
section re : Interest on Securities! bear to the gross 
receipts of the company from all sources which 
are included in the profit and loss account of the 
company ; 

(ii) the amount to he regarded as interest paya- [ s . 8. Expla. 

ble on moneys borrowed for the purpose referred (k) pan] 
to in clause (ii) of section 19 [section regarding 
deductions] shall be an amount which bears to the 
amount of interest payable on all moneys borrow- 
ed by the company the same proportion as the 
gross receipts from interest on securities (inclu- 
sive of tax deducted at source) chargeable to in- 
come-tax under section 18 [main Section for in- 
terest] bear to the gross receipts from all sources 
which are included in the profit and loss account 
of the company ; 

(2) The expenses deducted under clauses (i) and (ii) [s. 8, Expin. 
of sub-section (1) shall not again form part of the deduc-b) =? nd ( b ) 
tions admissible under sections 30 to 37 [sub-section (2) lasl ,nes J 
of section 101 for the purposes of computing the income of 
the company under the head “Profits and gains of business, 
profession or vocation”. 

Explanation : — For the purposes of this section, “mo- [s. 8, Expin. 
neys borrowed” includes moneys received by way of de- ( b ) first bne l 
posits. 

Notwithstanding anything contained in sections 19 Section 21. 

and 20 [sections regarding deductions and banking com- deductible 101 

pany], the following amounts shall not be deducted in 1 

computing the income chargeable under the head Interest [*• s > Ist P r °- 

on securities ” — » Vl °’, Iatter 

pan] 

(i) interest chargeable under this Act which is paya- 
ble outside India (not being interest on a loan 
issued for public subscription before the 1st day 
of April, 1938) on which tax has not been paid or 
deducted under section 202 or 204 [section 181 and 
in respect of which there is no person in India 
who may be treated as an agent under section 173 
[section 43] ; 

(ii) sums expended by the assessee for the purpose of 
realising interest on securities on which no income- 
tax is payable under section 87 (i) or 87 (ii) [s. 

8 provisos 2 and 3] ; 

(iii) interest payable on money borrowed for the pur- 

pose of investment in securities, being securities 
on the interest on which no income-tax is payable 
under section 87 (i) or 87 (ii) [section 8, provisos 2 
and 3]. x 
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Clauses 22-23 


C Income from house -property 

Section 33 The annual value of property consisting of 

income from buddings or lands appurtenant thereto of which the 
pr ^ assessee is the owner, other than such portions of such 
property as he may occupy for the purposes of any busi- 
f * 9 tO ope- nes3 profession or vocation carried on by him the profits of 
nmsparaj whlch are asses sable to income tax, shall be chargeable to 
income tax under the head ‘ Income from house property 


Sect on a 3 (1) For the purposes of section 22 [chargeabihty of 
Annual value income from house property], the annual value of any pro- 
l* 9 ( 2 ) t« perty shall be deemed to be the sum for which the pro* 
P ara l perty might reasonably be expected to let from year to 
year 

C** W J (2) In determining the sum for which the property 

might reasonably be expected to let from gear to year, due 
regard may be had, inhere the property is let to a tenant, 
to the following factors, besides others, namely — 

(i) the annual rent agreed to be paid by the tenant , 
(u) the other obligations, if any, undertaken by the te- 
nant on behalf of the -owner, including the pay- 
ment of taxes due to the Government or a local 
authority , 

(m) the annual value of the property, if any, as fixed 
by the local authority for the purposes of any tax 
on property levied by it , and 
(iv) the rents of properties tn the neighbourhood simi- 
larly situated and with similar advantages 
[« 9 («) m ( 3 ) Where the property is m the occupation of 

provuoj the owner for the purposes of his own residence, the 
annual value of the property shall be the annual 

value of the property determined in the same manner as 
if th$ property had been let, reduced by the loioer of the 
following — 


(i) one half of such annual value, or 
(u) one thousand eight hundred rupees , 
but shall m no case exceed eleven per cent of all income 
of the assessee, other than the annual value of such pro- 
perty liable to inclusion tn his total income under this 
Act ^ 

wot t IS. Where the property referred to in sub-see- 
ccpti 4 stiio e i tlon ( 3 > consists of one residential house only and it can- 
not actually be occupied by the owner by reason of the 
fact that owing to his employment, business, profession or 
vocation carried on at any other place he has to reside 
at that other place in a building not belonging to him 
the annual value of such house shall — 

(a) if the house was not actually occupied by the 
owner during the whole of the previous year, be 
taken to be ml, or 
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Clauses 23-24 

(b) if the house was actually occupied by the owner 
for a fraction of the previous yearj be taken to be 
that fraction of the annual value determined un- 
der sub-section (3); 

provided the following conditions are in either case fulfil- 
led : — 

(i) the house is not actually let, and 

(ii) no other benefit therefrom is derived by the 
owner. 

(1) Income chargeable under the head “Income from 
house property” shall, subject to the provisions of sub- 
section (2), be computed after making the following deduc- 
tions, namely — 

(i) where the property is in the occupation 

of a tenant, one half of the total 

amount of the taxes levied by any local authority 
in respect of the property 

(ii) in respect of repairs , — 

(a) where the property is in the occupation of tHe 

owner, a sum equal to one-sixth 

of the annual value ; 

(b) where the property is let to a tenant and the 
owner has undertaken to bear the cost of re- 

o pairs, a sum equal to one-sixth of the reduced 
annual value ; 

(iii) where the property is in the occupation of a te- 
nant who has undertaken to bear the cost of re- 
pairs — 

(a) the difference between the reduced annual value 
and the amount of rent payable for a year by 
the tenant, or 

(b) one-sixth of such value, 

whichever is less; 

o 

(iv) the amount of any annual' premium paid to insure 
the property against risk of damage or destruc- 
tion ; 

(v) where the property is subject to a mortgage or other 
c capital charge, the amount of any interest on 

such mortgage or charge ; 

(vi) where the property is subject to an annual charge: 
not being a capital charge, the amount of such 
charge ; 

(vii) where the property is subject to a ground rent, 
the amount of such ground rent ; 

(viii) where the property has been acquired, construct- 
ed, repaired, renewed or reconstructed with bor- 
rowed capital, the amount of any interest paya- 
ble on such capital ; 


Section 24 
Deductions. 


[s. 9 (2), 3 rd 
prov.] 


[s. 9 (t), (i), 
part] 


[*• 9 (1) ( 0 . 
part] 


[s. 9 (1) (ii) 
main para.] 


[?• 9 (i)(i“)] 


[s. 9(1) (iv) 
part] 


[s. 9 (1) (iv), 
part] 


[s. 9 (:) (iv) 
part] 

[s. 9(1) (iv), 
pan] 
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Clauses 24-27 
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ST by persons ^ind^their such proper^ 

co-ownen [ ainab le such persons shall rutin resy the share i ot 

f 9 Ml ‘“assessed as au asronahon ot persons, ty ss com 

each such person m the : mcoroei 2 5 Section re co 
SSSSSErJfiSfl- total income ^ 

v e 99 to 26 fsecti 


Tote rpt eta 1 

r.»«i 


Ltahonl shall be included m ms , tom s iegarf 

For the purposes ol sections 22 to 
o mi'fime from house property j « u Q Hpeme 


ror u.e purposes of sections a 
mg income from house P ro P e “/ * tete sba ll be deeme 
« £^1t\nd“d™fo^r of all the prop=rt« 
comprised in the estate ; 
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Clauses 27-28 


(ii) a member of a co-operative society to whom a [s-9(4)( b )] 
building or part thereof built by the society . is 
allotted or leased under a house building scheme of 

the society shall be deemed to be the owner of that 
building or part thereof; 

(iii) “annual charge” means a charge to secure I s - 9 (’). 

an annual liability, but does not include any tax in cj XP (vii)i 0W 
. respect of property or income from property impos- ' ^ 
ed by a local authority, or a State Government or 
the Central Government ; 

(iv) “ capital charge” means a charge to secure the dis- l New 3 
charge of a liability of a capital nature; 

(v) taxes levied by a local authority in respect of any t s - 9 (4) ( c )f 
property shall be deemed to include service taxes 

levied by the local authority in respect of the 
property. ^ 


D — Profits and gains of business, profession or vocation 

The following income shall be chargeable to income- SeC g° n 28 - 
)ax under the head “Profits and gains of business, profes- g ™ ns ' s an 
;ion or vocation” — . business, 


(i) the profits and gains of any business, profession or ^^ s 0 ‘° n or 
vocation which was carried on by the assessee at [ s 10 ( 1 j > 
any time during the previous year; part] 

(ii) any compensation or other payment due to or re- I s - IO (sA); 
ceived by- KSp.”, 

earlier half] 


(a) a managing agent of an Indian company, at or [s.io(5A)(a)J 
in connection with the termination or modifica- 
tion of his managing agency agreement with 

the company ; 

(b) a manager of an Indian company at or in con- [s.io(sA)(b)] 
nection with the termination of his office or 1 
modification of the terms and conditions relat- 
ing thereto ; 

(c) any person, by whatever name called, managing r ir . fcA vrU 
the whole or substantially the whole affairs of L ’ 15 ^ 
any other company in India, at or in connection 

with the termination of his office or the modi- 
fication of the terms and conditions relating 
thereto: 

(d) any person, by whatever name called,- hold- r s .,o( 5 A)(d)] 
ing an agency in India for any part of the L 
activities relating to the business of any other 
person, at or in connection with the termination 

of the agency or the modification of the terms 
and conditions relating thereto ; 

(iii) income derived by a trade, professional or similar [s. io (6)] 
association from specific services performed for its 
members for remuneration definitely related to 
chose services 



Clauses 25-30 

Newl Explanation 1— The proofs and gams of business shall 

include the promts and gains of managing agency 
»a 4 (i},& Explanation 2 —Where speculative transactions 

pin. ij carried on by an assesses are of such a nature as to con- 
stitute a business, the business (hereinafter re/erred to as 
‘ speculation business’ ) shall be deemed to be distinct ana 
separate from any other business 

Section sg The income of an assessee referred to tn section 28 
ttovuons [section 10(1) part embodied in mam section for income 
rt&l * rom business] shall be computed tn accordance with the 
1 1 provisions of the following sections — 

Section 30 — Bent, repairs and insurance for buildings 
Section 31 — Repairs and insurance of machinery, plant and 
furniture 

Section 32 — .Depreciation 
Section 33— Development rebate 

Section 34— Conditions for depreciation allowance and 
development rebate 

Section 35— Expenditure on scientific research 
Section 36— Other deductions — 

Insurance of stocks or stores 
Bonus or commission to employees 
Interest 

Contributions to certain funds for employees' 
benefit 
Animals 
Bad debts 
Section 37 — General 


Section 38 — Building etc partly used for business etc or 
not exclusively so used. 

Section 39 — Managing agency 
Section 40 — Amounts not deductible 
Section 41 — Profits chargeable to tax 
Section 42— Interpretation 


Scctio 30 
Rent ttpa n 

nUM for 
bu Idmgs 

I* «>(»){»}, 

without the 
proviso] 


Section 43 — Residences of employees 

In respect of rent , repairs and insurance for buildings, 
the follounng deductions shall be allowed— 

(a) tn respect of any premises used for the purposes of 
the business, profession or vocation — 

( 1 ) where the premises are occupied by the assessee 
as a tenant— 

(a) the rent paid for such premises and 
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Clauses 30-32 


(b) if he has undertaken to bear the cost of [s.io(2)(ii), 

repairs to the -premises, the amount paid on without the 
account of such repairs; , prov,s °] 


(ii) where the premises , being a building, are occu- [s.io(2)(v), 
pied by the assessee otherwise than as a tenant , part. < "or 
the amount paid by him on account of current bUlldin s s l 
repairs to the premises; 

(b) any sums paid on account of land revenue, local [s.io(2)(ix) 

rates or municipal taxes ; . ea.iierpart] 

(c) the amount of any premium paid in res- [s.io(a)(iv) 

pect of insurance against risk of damage or destruc- £ a f | t > for 
tion of the premises, being a building U1 IDgs J 


In respect of machinery, plant or furniture used for Section 31. 
the purposes of the business, profession or vocation the fol- Repairs and 
lowing deductions shall be allowed — machinery 

plant and 
furniture. 


(i) the amount paid on 
thereto ; 


account of current repairs b-'°j. 2 )( v )> 


machinery 

etc.] 


(ii) the amount of any premium paid in res- [ s . io(2)(iv), 

pect of insurance against risk of damage or des- part for ma- 
truction thereof. chinery etc. 


( 1 ) In respect of depreciation of buildings, machinery, Section 32. 
plant or furniture owned by the assessee and used for the Depreciation. 
purposes of the business, profession or vocation, the fol- 
lowing deductions shall, subject to the provisions of sec- 
stion 34 [section re: conditions for depreciation], be allow- 
ed — 

(i) in the case of ships other than ships ordinarily [s.io(2)(vi), 
plying on inland waters, such percentage ( for first para, 
each completed month of user) on the original part l 
cost thereof to the assessee as may in any case 
or class of cases be prescribed ; 

(ii) in the case of buildings, machinery, plant or furni- [s.io(2)(vi), 
ture, other than ships covered by clause (i), such first para, 
percentage (for each completed moiith of user 1 part l 

on the written down value thereof as may in any 
case or class of cases be prescribed ; 

(iii) in the case of buildings newly erected or machi- [s.io(2)(via), 
nery or plant being new which has been installed, part l 
after the 31st day of March, 1948, a further sum... 

equal to the amount deductible under clause (i) or 
• (ii), allowable for five consecutive previous years , 
including the previous year of erection or installa- 
tion. 

Explanation. — For the purposes of clause (iii), any [5.10(2) (via), 
extra deduction for double or multiple shift working of pan] 
the machinery or plant admissible under clause (ii) shall 
be ignored. 
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Clauses 32-33 


r* ro(2){vu}, 
first para 3 


ro(a) 
'i) Mt 
provj 


Is io(a) (vO» 

rnnojneoJ 

PM 


(iv> in the case of any building, machinery or 

plant which ts sold or discarded or demolished or 
destroyed tn the precious year, the amount by 
which the moneys received tn respect of such 
building -machinery, or plant, together with the 
amount of scrap value, if any, /all short 0 / the writ- 
ten doum value thereof, provided such deficiency 
is actually written oS tn the books of the assessee 

Explanation— For the purposes 0 } this clause the 
‘moneys received” m respect 0 / any building, machinery 
or plant shall include — 

(a) any insurance, salvage or compensation moneys 
received in respect thereof, 

(b) where the budding, machinery or plant is sold, the 
price for which it is sold, whether such price has 
been actually realised or not 


[5 io(a)(vi)» (2) Where, in the assessment 0 ! the assessee, (or, if the 
P'» v ( b > assessee is a registered firm or an unregistered firm assess - 
partJ ed as a registered firm, in the assessment of its partners) 
full effect cannot be given to any allowance under 

clause ( 1 ) or (u) of sub-section (1) fl0(2)(vi) mam paral in 
any previous year owing to there being no profits or gains 
chargeable for that previous year, or owing to the profits or 
gains chargeable being less than the allowance then sub- 
ject to the provisions of sections 73(3) and 74(3) [Sub-see- 
tion (3) of mam Section re set off m business), the allow- 
ance or part of the allowance to which effect has not been 
given as the case may be shall be added to the amount of 
the allowance for depreciation for the following previous 
year and deemed to be part of that allowance, or if there 
is no such allowance for that previous year, be deemed to be 
the allowance for that previous year, and so on for suc- 
ceeding previous years 


Sett on 33 
Development 

[» 1 o(a) [v b) 
main para J 


In respect of a new ship acquired or new machinery 
or plant installed after the 31st day of March 1954 which 
is wholly used for the purposes of the business carried on 
by the assessee a sum by way of development rebate, 
equivalent to, — 


( 1 ) in the case of a ship acquired after the 31st day of 
December, 1957 forty per cent of the actual cost 
of the ship to the assessee, and 


( 11 ) m the case of a ship acquired before the 1st day of 
January, 1958, and in the case of any machinery 
or plant twenty five per cent of the actual cost 
of the ship or machinery or plant to the assessee 
shall subject to the provisions of section 34 (sec- 
tion re conditions for depreciation), be allow- 
ed cs a deduction m respect of the previous year 
m which the ship was acquired or the machinery 
on plant was installed or, if the ship, machinery or 
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Clause 33 

plant is first put to use in the immediately suc- 
ceeding previous year, then in respect of that pre- 
vious year . 

Explanation 1. — In the case of a ship acquired or ma- 
chinery or plant installed after the 31st day of December, 
1S57, where the total income of the assessee assessable for 
the assessment year relevant to the previous year in which 
the ship was acquired or the machinery or plant installed 
(the total income for this purpose being computed without 
making any allowance under this section) is nil or is less ' 
than the full amount of the development rebate calculated 
at the rate applicable thereto under this section, — 

(i) the sum to be allowed by way of development re- 
bate for that assessment year under this section 
shall be only such amount as is sufficient to reduce 
the said total income to nil ; and 

(ii) the amount of the development rebate, to the ex- 
tent to which it has not been allowed as aforesaid, 
shall be carried forward to the following assess- 
ment year, and the development rebate to be al- 
lowed for the following assessment year shall be 
such amount as is sufficient to reduce the total 
income of the assessee assessable for that assess- 
ment year, computed in the manner aforesaid, to 
nil, and the balance of the development rebate, 
if any, still outstanding shall be carried forward 
to the following assessment year and so on, so 
however that no portion of the development re- 
bate shall be carried forward for more than eight 
assessment years immediately succeeding the as- 
sessment year for which the development rebate 
was first allowable. 

Explanation 2. — Where for any assessment year deve- 
lopment rebate is to be allowed in accordance with the pro- 
visions of Explanation 1, in’ respect of ships acquired or 
machinery or plant installed in more than one previous 
year, and the total income of the assessee assessable for 
the assessment year relevant to that previous year (the 
total income for this purpose being computed without mak- 
ing any allowance under this section) is less than the aggre- 
gate of the amounts due to be allowed in respect of the 
assets aforesaid for that assessment year, the following pro- 
cedure shall be followed, namely : — 

(i) the allowance under paragraph (ii) of Explanation 
1 shall be made before any allowance under para- 
graph (i) of that Explanation is made; and 

(ii) where an allowance has to be made under para- 
graph (ii) of Explanation 1 in respect of amounts 
carried forward from more than one assessment 
year, the amount carried forward from an earlier 
assessment year shall be allowed before any amount 
carried forward from a later assessment year 

9 — 1 Law Oom./58 
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Section 34 
Conditions 
for drprtcti 
< on al!o»*n 
ce and dcvc* 
torment 

U to (a| (vi) 
lfov (a) aod 
* to (a) (vib) 
Prov paia(a)J 


Clause 34 

(1) The deductions referred to tn sub-section (1) of 
section 32 [s l0(2)(vi) 10(2) (via), and (ui)J shall 

be allowed only if the prescribed particulars have been fur- 
nished, and the deduction referred to tit section 33 
[s 10(2)(vib)] shall be allowed only if the particulars pres- 
cribed for the purpose of clauses (1) and (ii) of sub-section 
(1) of section 32 [S 10(2)(u)} have been furnished by the 
assessee in respect of the ship or machinery or plant 


[N-wJ (2) For the purposes of section 32 [10(2)(vi), (via) and 

see rule a ] (vn)J— 

(i) if the buildings, machinery, plant or furniture have 
been used by the assessee for the purposes of his 
business, profession or vocation for more than a 
month, the deduction under section 32(1), clauses 
(1) (zi) and (ill), [10(2) (vi) (via)] shall be deter- 
mined proportionately unth reference to the com - 
plete months of user thereof by the assessee 


Provided, however, that if the total period of user is less 
than one month it shall be deemed to be one com- 
plete month for computing the deduction propor- 
tionately. 


Explanation — J» the case of a seasonal factory u orhed 
by the assessee during all the working seasons of the pre- 
vious year, the buildings, machinery, plant or furniture shall 
be deemed to have been used by the assessee throughout the 
penod he ivas the owner thereof dunny the previous year 
(i «o(i)(vu), (n) the deduction provided for by section 32(1), clause 

part ) (ill) [10(2)(via)3 shall bp allowed only in 

respect of a previous year relevant for the assess- 
ment year 1958-1559, 


(. 10(2) (v,) 
pravuo(e)] 
Jl Of l<J22 


2 of j 886 


(111) the aggregate of all deductions in respect of depre- 
ciation made under section 32(1), [10(2) (vi), (via) 
and (vii)] or under the Indian Income-tax .Act 
1922, or under any Act repealed by that Act or 
under the Indian Income-tax Act. 1886, shall, in 
no case exceed the original cost to the assessee of 
the buildings, machinery, plant or furniture, as 
the case may be. 


* 1V ) nothing m section 32(1)0) or <ti) [10(2)(vi)] or 
0>eF,nJ^ 32(l)(m) [section 10(2)(via)] shall be deemed to 

Act 1958) authorise the allowance for any previous year of 

any sum in respect of any building machinery, 
plant or furniture sold, discarded, demolished or 
destroyed in that year, 

r, , ,, ( 3 Ka) The deduction referred to in section 33 [S 10(2) 

Prov <bj roam para ] shall not be allowed unless — 

Jailer half} 

an amount equal to seventy five per cent of the develop- 
ment rebate to be actually allowed is debited to the profit 
and loss account of the relevant previous year and credited 
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Clauses 34-35 

to a reserve account to be utilised by the assessee during a 
period of ten years next following for the purposes of the 
business of the undertaking, except — 

(i) for distribution by way of dividends or profits; or 

(ii) for remittance outside India as profits or for the 
creation of any asset outside India. 

Exception. — The provisions of clause (a) shall not ap- I s - ro(a)(vib) 
ply where the assess ee is a company, being a licensee with- j^ier hain 
in the meaning of the Electricity f Supply ) Act, 1948, or i g ^ 8 J 
where the ship has been acquired or the machinery or plant 
has been installed before the 1st day of January, 1958. 

(b) If any ship, machinery or plant is sold [>• io(2)(vib) 

or otherwise transferred by the assessee to any person other ara ■, 
than the Government at any time before the expiry of ten Iast para J 
years from the end of the previous year in which it was ac- 
quired or installed, any allowance made under section 33... 

[s. 10(2) (vib), main para] in respect of that ship, 

machinery or plant shall be deemed to have been wrongly 
made for the purposes of this Act. 

( 1 ) In respect of expenditure on scientific research, the Section 35 
following deductions shall be allowed — on scTcmXc 

(1) any expenditure (not being in the nature of capital resc rch 
expenditure) laid out or expended on scientific re- t s - i°( 2 X (iv) * * * * * * * xii )1 
search related to the business; 

(ii) any sum paid to a scientific research association [s. 10 ( 2 ) (xiii) 
which has as its objects the undertaking of scienti- P art J 

tie research related to the class of business carried 
on, and which is approved for the purposes of this 
clause by the prescribed authority; 

(iii) any sum paid to a university, college or other in- [s. io( 2 )(xiii) 
stitution to be used for scientific research, research P art l 

in social science or statistical research related to 

the class of business carried on, beinci a 

university, college or institution which is for the 
time being approved for the purposes of this clause 
by the prescribed authority; 

(iv) in respect of any expenditure of a capital nature on [s. io(2)(xiv) 

scientific research related to the business carried on first para, 
by the assessee, such deduction as may be admis- earIier P art 3 

sible under the provisions of sub-section (2). 

(2) For the purposes of clause (iv) of sub-section (1), — 

(i) one-fifth of the capital expenditure incurred in any Is. io(2)(xiv) 

previous year shall be deducted for that previous fi st P ara > 

year; and the balance of the expenditure shalh be l3tter par J 

deducted in equal instalments for each of the four 

immediately succeeding previous years. 



Explanation -Where ant/ S 

SS5f SSSi? - “‘tn.ained tn clause (0 
(,i) notwithstanding anyt Jl l ”9 expenditure of 

1 "here an asset representing a previous yea. 

a capital nature ceases to be us & P busine ss and 
for scientific research oJ the cessation, 

the value of the asset at , junctions already 
together with th f.Jf. 9 7i) falls short of the said 
allowed under clause {ij J u " 5 
expenditure then be allowed a 

W there shall , amount 

deduction for that previous year of 
equal to such deficiency ..-Her that clause 

W Sr Tor any subsequent pre- 
vious year, is sold without 

Serf the'aSet a‘ fte «f”jV 

if the asset is sold without fwv ucnt to the 

other purposes m a falls short of the 

«!»S«*2ifa2rS 0 KS at tt.e_.inic a) 


ti io(a)(*' 

2nd proviso 
(a) open ng 
linci] 


[» lopjpwj 

2nd prov (») 
(01 

[J I0(2)(»v) 

and prov>»o 


as 1 


l» io(a)(x.v) 
2nd proviso 

(b)l 


[j I 0 ( 2 )(X.V) 

2nd pro (d)l 


p to(aKxtv) 
2nd proviso 

(«) wd « 

pan] 


re ! sr e /Lrq^ri“.s c ptev,ous ^ » 

(,v) where a h dedSion is Stowed ^JjjySIiSrerwre- 
' under this section m rppect of expen deduction 

ssu&ssasusjs & Sme *««• ^ 

ui respect of that asset business after it 

(v) where the asses -s used inthe ^ related to 

v 1 ceases to be used lor •““‘‘•‘LSf'fci admissible 
that business deprecation shall oc no(2) 

under section 32(1) clauses (j) ( i, depreciation 
(in) and <vu) i e section authorising oef 
allowance] this section as to 


IVIJ anu l vis, as- v 

allowance] , section os to 

[, to(2H*^ (3) If any question ^ses under thw^g cons titute> 

andproviio w hether and if so to what extent y ^ or scientific 
fell Tir constituted or any asset is or was being useu the 

research U he Cental Board of Revenue sfcrtlTrfer^ be 
question to the prescribed authority whose oe 
final . 32 

t* «*0(»v) (4) The provisions of ^relation to deduc 

2nd proviso [Section re depreciation] shall apDly m ' as they 

(f) parti ^ allowable under clause (iv) of sub-sectio l > 



Clauses 35-36 

apply in relation to deductions allowable in respect of dep- 
reciation. 


The deductions provided for in the following clauses section 36 


Other deduc- 


shall also he allowed in respect of the matters, dealt with wiij 
therein, in computing the income referred to in section 28 tiom. 

[mam section for income from business] — 

,, . Insurance of 

(1) the amount of any premium paid m respect of in- stocks or 

surance against risk of damage or destruction of stores. 

slocks or stores used for the purposes of the business, pro- t s - IO 0)( iv )> 
fession or vocation f * p^t for stock 


(2) any sum paid to an employee as bonus or commis- Bonus or co- 
sion for services rendered., where such sum would not have mmission to 
been payable to him as profits or dividend if it had not been employees, 
paid as bonus or commission, in either of the following L s - io( 2 )(x), 
cases, namely — . mam para] 


(i) where the amount of the bonus or com- [ s . io(s)(x), 

mission is reasonable with refer- proviso] 

• • ence to — 

(a) the pay of the employee and the conditions of his 
service; 

(b) the profits of the business, profession or vocation 
for the previous year in question, and 

(c) the general practice in similar businesses, 

professions or vocations; or 

(ii) where such payment is in pursuance of the award [New] 
of an industrial or other tribunal constituted under 

any law for the settlement of industrial disputes; 

(3) the amount of the interest paid in res - Tnterest 

pect of capital borrowed for the purposes of the business, [s.i°( 2 )(iii), 
profession or vocation. man part] 

Explanation . — Recurring subscriptions paid periodically [s. 10 ( 2 ) (iii), 
by shareholders or subscribers in such Mutual Benefit So- Ex P !n -l 
cieties which fulfil such conditions as may be prescribed, 
shall be deemed to be capital borrowed within the meaning 
of this clause. 

(4) (a) any sum paid by the assessee as an employer by Contributions 
way of contribution towards a recognised provident fund to certain fu- 
or an approved superannuation fund, to the extent provided pjycJ^beneEt 
in section 293 [New Section in chapter on Recognised Pro- | 
vident Funds re : allowing deduction for employer’s contri- 
bution] or section 310 [58R, main para, part re : deduction 

for employer’s contribution] as the case may be: 

(b) any sum paid by the assessee as employer by way 
of contribution towards any other fund created by 
him for the exclusive benefit of his employees under 
an irrevocable trust; 

(5) in respect of animals which have been used for the 
purposes of the business, profession or vocation otherwise I s ' 1 t a h vlI1 ;J 
than as stock-in-trade and have died or become permanently 
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Clauses 36-38 

useless for such purposes, the difference between the origi- 
nal cost to the assessed of the animals and the amount, if 
any, realised m respect of the carcasses or animals, 

Bad debts (6) debts, or parts there of, that are established to 

have become bad debts in the previous year, provided— 

mam para] 

(i) such debts or parts of debts — 

(a) have been taken into account m computing the 
income of the assessee of that previous year or of 
an earlier previous year, or 

(b) represent money lent m the ordinary course of 
the business of banking or money-lending which 
is earned on by the assessee, and 

[La»twordjof (u) such debts or parts of debts have been written off as 
* irrecoverable in the accounts of the assessee for 

mam paraj that previous year : 


nrovMo £ti nr Provided that if the amount ultimately recovered on any 

fair 3 ' such debt or part of debt is less than the difference between 

the debt or part and the amount so deducted, the deficiency 
shall be deductible for the previous year in which the ulti- 
mate recovery is made • 


Provided further that any such debt or part of debt as 
is referred to m sub-clause (t) may be deducted if it has 
already been written off as irrecoverable in the accounts of 
an earlier previous year but the Income-tax Officer had not 
allowed it to be deducted on the ground that it had not been 
established to havf become a bad debt in that year. 


S tt on 37 Any expenditure (not being expenditure of the nature 

General described in sections 30 to 36 [all other sections re deduc- 
ts io{a){*v)] tions] and not being in the nature of capital expenditure or 
personal expenses of the assessee), laid out or expended 
wholly and exclusively for the purpose of the business, pro- 
fession or vocation shall be allowed tn computing income 
chargeable under the head “ Profits and gams of business, 
profession or vocation" 


Section 38 
Build ng etc 
pa tly used 
for bus ness 
etc. or not 
exclusively 


(1) Where any substantial part of any premises is used 
as a dwelling house by the assessee, the deduction under 
section 30(a)(i) [10(2)(i) and (ii)] shall be such sum as the 
Income-tax Officer may determine, having regard — 

(a) in a case under section 30(a)(1)(a) [10(2)(i)] to the 
proportionate annual value of the part used for the 
purposes of the business, profession or vocation, or 


0 . 0 ( 1 ) 0 .) 
proviso] 


(b) m a case under section 30(a)(i)(b) [10(2)(u)L to 
the part of the premises used for the purposes of 
the business, profession or vocation. 
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Clauses 38-40 

(2) Where only a part of any premises is used for the 0- io(a)(i_x), 
purposes of the business, profession or vocation, the deduc- tetter portion] 
t ion under section 30, clause (b) [10(2)(ix), earlier portion] 

shall he such sum as the Income-tax Officer may determine 
having regard to the part so used. 

(3) Where any building, machinery, plant or furniture [ s . 10(3)] 
is not exclusively used for the purposes of 

the business, profession or vocation, the deductions under 
section 30(a) (ii), 30(c), 31 (i) and 31 (ii), 32(1), clauses (i) (ii) 
and (iv) and 36 clause (1) [S. 10(2) (iv), (v), (vi) or (vii)] 
shall be restricted to a fair proportional part thereof which 
the Income-tax Officer may determine having regard to the 
user of such building, machinery, plant or furniture for the 
purposes of the business, profession or vocation. 

Where a managing agent of a company is liable under Section T9 
an agreement made for adequate consideration to share Managing 
managing agency commission with a third party or parties, commission 
the said agent and the said party or parties shall file a [ s . 12 A ] 
declaration showing the proportion in which such commis- 
sion is shared between them, and on proof to the satisfac- 
tion of the Income-tax Officer of the facts contained in such 
declaration such agent and each such party shall be charge- 
able only on the share to which such agent or party is en- 
titled under the agreement. 

Notwithstanding anything to the contrary in sections Section 40 
30 to 39, [10(2)], the following amounts shall not be de- Amounts not 
ducted in computing the income chargeable under the dc UWl e ' 
head “Profits and gains of business, profession or vocation ” 

(a) in the case of . any assessee — s , I0 ( 2 ) ({;;) 

proviso, part 

(i) any interest chargeable under. this Act which 

is payable outside India (not being interest on a 
loan issued for public subscription before the 1st 

day of April, 1938), on which tax has not 

been paid or deducted under section 202 or 204 
[18] and in respect of which there is no person in 
India who may be treated as an agent under sec- 
tion 173 [43]; 

(ii) any sum paid on account of any cess, rate or*- 10(4) fiisl 

tax levied on the profits or gains of any business, P ara - 
profession or vocation or assessed at a proportion 
of or otherwise on the basis of, any such profits 
or gains; 

(iii) any payment which is chargeable under [ s . 10/4) fa)] 

the head “Salaries”, if it is payable without India 
and if the tax has not been paid thereon on assess- 
ment nor deducted therefrom under section 201. 

[s.18] nor recovered under section 209 , [s.8(7)3; 
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Ii,o(4A)(»)] 


Clauses 40-41 

(iv) any payment to a provident or other fund 

established for the benefit of employees 0 / the 
assessee, unless the assessee has made effective ar- 
rangements to secure that tax shall be deducts! at 
source from any payments made from the fund 
which are chargeable to tax under the head Sala- 
ries", x 

(b) tn the case 0 / any -firm, any payment of 

interest, salary, commission or remuneration, made 
by the firm to any partner of the firm, 

(c) tn the case 0 / any company— 

( 1 ) any expenditure which results directly or 

indirectly in the provision of any remuneration or 
benefit or amenity to a director or a person who 
has a substantial interest m the company within 
the meaning of section 2 clause (20), Explanation 
[s 2(6C) (ill)], 

(u) any expenditure or allowance in respect of any 
assets of the company used by any person refer- 
red to in sub-clause ( 1 ) either wholly or partly for 
his own purposes or benefit, 

if in the opinion of the Income-tax Officer any such 
expenditure or allowance as is mentioned tn sub- 
clauses (») and («) is excessive or unreasonable 
having regard to the legitimate business needs of 
the company and the benefit derived by or accru- 
ing to it therefrom 

) Explanation The provisions of this clause 
[Section 10(4A)] shall apply notwithstanding that anv 
amount disallowed under this clause is included in the 
total income of any person referred to in sub-clause (0 
11 (d) in the case of a banking company, the amounts 

tthtch have been allowed as a deduction tn com- 
puting its income chargeable to income tax under 
the head ‘ Interest on securities" under the provi- 
sions of section 20(1) [8 Expln(l) (b)] 

..*! (1) Where for the purposes of computing income un- 

geabic to tax ^ er t ^ e h ea d Profits and gams of business, profession or 
Amounts w vocation" an allowance or deduction has been made in the 
rived »n m assessment for any year in respect ot any loss, expenditure 
peci or iosi or trading liability incurred by the assessee and, subse- 
c quently during any previous year the assessee has re- 

ceived whether in cash or m any other manner whatso- 
ever any amount in respect of such loss or expenditure 
or has obtained some benefit m respect of such trading 
liability by way of remission or cessation thereof the 
amount received by him or the value of the benefit ac- 
cruing to him shall be chargeable to income tax as the 
income of the business, profession or vocation of that pre- 
vious year 


so (») &. (b)) 


t« *o(iA}] 
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Clause 41 

(2) Where any building, machinery or plant p ro fits on sale 

which is owned by the assessee and which was or has of depreciable 
been used for the purposes of business, profession or voca - assets - 
tion, is sold, discarded, demolished or destroyed in the [s- io( 2 )(vii). 
previous year, and the moneys received in respect of such 2nd P r ° v!s °> 
building, machinery or plant, as the case may be, together proviso! part 
with the amount of scrap value, if any, exceed the written s,mpl.fied] 
down value, so much of the excess as does not exceed the 
difference between the original cost and the written down 

value shall be chargeable to income-tax as income 

of the business, profession or vocation of the previous year 
in which the moneys are received. 

Explanation 1 — For the purposes of this sub-section, I s - I0 ( 2 )( vi ‘) 
the expression “moneys received” in respect of any build- j^ rt j proviso 
ing, machinery or plant has the same meaning as in sec- 1 
tion 32(1) (ivj [sec. re : depreciation-clause for loss on 
sale] J 

Explanation 2. — The provisions of this sub-section shall [s. io(a)(vii), 
apply notwithstanding that the business, profession, or vo- 2nd p ( r ( °y iso 
cation for the purposes of which the building, machinery or s w e ‘ 
plant was being used is no longer in existence at the time thereof”] 
when the building, machinery or plant is sold, discarded, 
demolished or destroyed. 

Explanation 3. — For the purposes of this sub-section , [s. io( 2 )(v») 
the original .cost of a building, the v/ritten down value of 5 >h proviso.], 
which is determined in accordance with section 42 clause 
(7) (b), proviso [Section 10(5) (b), 1st proviso] shall be 
deemed to be 'the written down value so determined as 
at the date of its being brought into use for the purposes 
of the business, profession or vocation 

(3) Where an asset representing expenditure of a capi- profits on sale 
tal nature on scientific research within the meaning of sec ■ of scientific 
tion 35(1) (iv) read with section 42 clause (5) [ Section 10 research as- 
(2) (xiv)] is sold whether during the continuance of the sets ' 
business or after the cessation thereof without having been ^ 

used for other purposes and the proceeds of the sale toge- (S i prov,so 
ther with the total amount of the deductions made under ^ ' ■ 

Section 35(2) (i) [s. 10(2) (xiv) first para, latter part] ex- 
ceed the amount of the capital expenditure, the excess or 
the amount of the deductions so made, whichever is the 
less, shall be chargeable to income-tax as income of the 
business, profession or vocation of the previous year in 
which the sale took place. 

(4) Where a deduction has been allowed in respect of [s 10 ( 2 ) (xi), 
a bad debt or part of debt under the provisions of section proviso ear- 
36 clause (6) [s. 10(2) (xi) first para] then if the amount Iier iaf 'J 
ultimately recovered on any such debt or part is greater 

than the difference between the debt or part of debt and 
the amount so allowed, the excess shall be chargeable to 
income-tax as income of the business, profession or voca- 
tion of the previous year in which it is recovered. 
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Clause 42 

Sect m 42 In sections 28 to 41 [all sections incorporating any part 
jatwpretaaoo 0 f section 10]and in this section, unless the context other 
wise requtres, — — 

Actual cou (1) “actual cost” means the actual cost of the as- 
(S »o(5> se t s to the assessee reduced by that portion of the cost 
Expin a’lbc thereof, if any, as has been met directly or indirectly by 
pw) earhW Government or by any public or local authority 
s 10(1) (nv), Explanation 1 —Where an asset is used in the business 

2nd proviso after it ceases to be used for scientific research related to 
(c>, latter jhat business, and a deduction has to be made under sec- 
pan J tion 32(1) clause (1) (u) or (iv) [Section 10(2) (vi) or 
(vu)l in respect of that asset, the actual cost 0 } the asset 
to the assessee shall be the actual cost to the assessee as 
reduced by the amount of any deduction allowed under 
section 35(1) (iv) [10(2) (xiv)] or under any corresponding 
ti of 1927 provision of the Indian Income tax Act, 1922 

[S 10(5) (c) ) Explanation 2 — Where an asset is acquired by the as- 
sessee by way of gift or inheritance, the actual cost of the 
asset to the assessee shall be the written down value there- 
of as in the case of the previous owner for the premous 
year tn which the asset is so acquired or the market value 
thereof on the date of such acquisition, whichever is the 
less 

PinrmUV’ Explanation 3 — Where, before the date of ac- 

p J quisition by the assessee, the assets were at any time used 
by any other person for the purposes of his business, pro- 
fession or vocation and the Income-tax Officer is satisfied 
that the main purpose of the transfer of such assets, direct- 
ly or indirectly to the assessee, was the reduction of a lia- 
bility to income-tax (by claiming depreciation with refer- 
ence to an enhanced cost) the actual cost to the assessee 
shall be such an amount as the Income-tax Officer may, 
with the previous approval of the Inspecting Assistant 
Commissioner, determine having regard to all the circum- 
stances of the case 

(s 10(5) (a) Explanation 4 — Where assets which had once 

ana prov joj belonged to the assessee and had been used by him for 
the purposes of his business, profession or vocation and 
thereafter ceased to be his property by reason of transfer 
or otherwise, are re-acquired by him , the actual cost to 
the assessee shall be the actual cost to him when he first 
acquired the assets less all depreciation actually allowed 
11 ot 192a to him under this Act or under the Indian Income-tax Act, 
1922 or under any Act repealed by that Act or under exe- 
2 of ,886. cutive orders issued when the Indian Income-tax Act, 1888, 

was in force 


(5 nB(0,2nd 
proviso litter 
half, pan] 


Explanation 5 — ’When any capital asset is transferred 
oy a company to its subsidiary company, then, tf the condi- 
tions of section 47<m) [section 12B(1), 2nd proviso, earlier 
haltl are satisfied, the actual cost of the transfer- 

red capital asset to the subsidiary company shall be taken 
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Clause 42 


to be the same as it would have been if the parent com- 
pany had continued to hold the capital asset for the pur- 
poses of its business. 

<p a {d* 

(2) “paid” means actually paid or incurred according [s. 10(5) 

to the method of accounting upon the basis of which the First para, 
profits or gains are computed under the head “Profits andP art -l 
gains of business, profession or vocation”; 

“plant 1 * 

(3) “plant” includes ships, vehicles, books, scientific [g. I0 ( 5 ) 

apparatus and surgical equipment purchased for the pur-F.rst para, 
poses of the business, profession or vocation; pan-] 

(4) “ received ” means received according to the method “Received” 
of accounting upon the basis of which the profits or gains [New.] 
are computed under the head “Profits and gains of business, 
profession or vocation”; 


(5) (i) “scientific research” means any activities in the “Scientific 
fields of natural or applied science for the extension of research” 
knowledge; 


(ii) references to expenditure incurred on scientific re- [S.io(2)(xiv) 

search include all expenditure incurred for the pro- Expin. (ii).] 

secution of, or the provision of facilities for the prosecu- 
tion of, scientific research, but do not include any expen- 
diture incurred in the acquisition of rights in, or arising 
out of, scientific research; 


(iii) references to scientific research related to a busi- [S.io(2)fxiv) 
ness or class of business include — Expin. (m).] 


(a) any scientific research which may lead to or faci- 
litate an extension of that business or, as the case 
may be, all businesses of that class; 

(b) any scientific research of a medical nature which 
has a special relation to the welfare of workers 
employed in that business or, as the case may be, 
all businesses of that class ; 


(6) “speculative transaction” means a transac- [S. 24(1) 

tion in which a contract for purchase and sale of any E\-pln. (2).] 
commodity, including stocks and shares, is periodically or 
ultimately settled otherwise than by the actual delivery 
or transfer of the commodity or scrips: 


Provided that for the purposes of this clause — 

(a) a contract in respect of raw materials or merchan- 
dise entered into by a person in the course of his 
manufacturing or merchantmg business to guard 
against loss through future price fluctuations in 
respect of his contracts for actual delivery of 
goods manufactured by him or merchandise sold 
by him; or 
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Clause 42 
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fs io( 3 > (*>) 

j»t proviso ] 


the actual v.v« ~ 
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used for the aforesaid p rp provisions of 
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«■ acquisition 


on ana from the date oi -wi— — ,,. cccss ton *« oust- 

Ss2“ £S?S ^ricee, 

SSSSSSfSlSS asset «o 3 dScer.rfc 

the purposes of its business MCt of any de- 

,o( 5 ) ExpWnntton 3 --Aliy aUowwiM n « ^ hapter <m 
^"fWsSfbeSed to be depreca- 
tion “actually allowed 


t 


h 2 f'l 
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Clauses 43-47 


Buildings provided by the assessee for the residential Section 43 
accommodation of his employees engaged in the business, Residences of 
profession or vocation, where the occupation by the em- employees. 
ployees of such building is subservient to and necessary for [New] 
the performance of their duties, shall, for the purposes of 
computation of income chargeable under the head “Profits 
and gains of business, profession or vocation”, be deemed 
to be buildings occupied by the assessee for the purposes 
of his business, profession or vocation. 

Insurance business 

Notwithstanding anything to the contrary contained in Section 44, 
the provisions of this Act relating to the computation of b " s s “^ s ce 
income chargeable under the head “Interest on securities” . 1 

Income from house property” or “ Income from other sour- schedule a " 
ces”, or in section 207 [18(5), main para, part regarding ruIe g /j ’ 
credit for tax deducted at source] or in sections 28 to 43 
[all earlier sections regarding Profits and gains of busi- 
ness], the profits and gains of any business of insurance, 
including any such business carried on by a mutual insu- 
rance association or by a co-operative society, shall be com- 
puted in accordance with the provisions of the First Sche- 
dule [Schedule, Rules 1 to 8]. 

E — Capital gains 

Any profits or gains arising from the sale, ex- Section 45 

change, relinquishment or transfer of a capital asset effect- Capital gains 
ed in the previous year shall, save as otherwise provided [ s . 12 B (1) 
in sections 55 and 56 [12B(4)] be chargeable to income-tax main para 
under the head ‘Capital gains’. earlier part.] 

The income chargeable to income-tax under the head 
“Capital gains” shall be deemed to be the income of the r ^ a 
previous year in which the sale, exchange, relinquishment - n I2 rjj' 
or transfer took place. £?“r pan ] 


For the purposes of section 45 [12B(1) main para], the Section 47 
following shall not be treated as a sale, exchange, relinqui- reactions 
shment or transfer of capital assets — aTsafe etc ded 


(i) any distribution of capital assets on the total 
partial partition of a Hindu undivided family; 

(ii) any transfer of a capital asset under a gift: 

or will; 


or C s - izB(i) 

jst. J’rov. 
part.] 

[s. I2B(l), ist 
• • • Prov. part.] 


(iii) any transfer of a capital asset by 
subsidiary company if — * 


a company to its 


[s. i2B(i) 2 nd 
l’rov. earlier 
part.] 


(a) the parent company or its nominees hold the 
whole of the share capital of the subsidiary com- 
pany, and 


(b) the subsidiary company is an Indian company 
• and is a resident. 
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Clauses 4&-50 


Scci,™ 4 > The income chargeable under the heart “Camfal gains" 
Mode©/ com shall be computed by deducting from the full value of the 
puianon and consideration for which the sale, exchange, relmquishmem 
dcduciow M transfer 0 f the capital asset is made, the following 
L amounts, namely- 


' oc, i (i) expenditure incurred wholly and exclusively in 

[* mB{») Ml connection with such sale, exchange, relinquish- 


ment or transfer, 


[j i 2 B(i) <u) (n) the statutory cost of the capital asset, as determin- 
ed 3 ed tn accordance with the provisions hereinafter 

contained 


Sea on 4Q Where the capital asset became the property of the 
Statutory cost assessec by any of the fo/Iototny modes, the statutory cast 
wih refertn- 0 f the asset shall be determined in accordance totfh the 
ce to modes p rouislons 0 f sections 50 and 51 [next ttco sections fouoio- 
[Ne'wj 11 * ° n my, dealing with determination of statutory cost] — 

(i) under a purchase, exchange, relinquishment or other 
transfer, 

(u) on any distribution of capital assets on the total or 
k partial partition of a Hindu undivided family, 


(hi) under a gift or unll, 

(iv) (a) by succession, inheritance or devolution, or 

(b) on any distribution of capital assets on the dissolu- 
tion of a firm or other association of persons, or 

(c) on any distribution of capital assets on the liquida- 
tion of a company, or 

(d) under a transfer on revocable or irrevocable trust 


Sect on 5 o The statutory cost of an asset shall be determined as 
Determ na follows — 
t on of statu- 
tory awt ( 1 ) where the capital asset became the property of 

the assessee by any of the modes specified *ft 
section 49(i) [clause ( 1 ) of section for statutory 
cost with reference to modes of acquisition], the 
statutory cost of the asset shall be — 
f» ta b (») (a) the cost of acquisition of the asset to the asses- 

(«) p«t] see , as increased by the cost of any im- 

provements mode thereto, incurred and borne by 
the assessee, or 


U” 

pan) 


(b) where the capital asset became the property of 
the assessee before the 1st day of Janu- 

ary, 1954 then, at the option of the assessee, the 
fair market value of the asset on the 1st day of 
January 1954 as increased by ike cost of any 
improvements made thereto on or after the 1st 
day of January, 1954 incurred and borne by the 
assessee 
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Clause 50 


(2) Where the capital asset became the property of 0- . 1 = 2 ( 3 ), 
the assessee by the mode specified in section 49 (ii) [clause para > 
(ii) of section re : statutory cost with reference to modes panT 13 ’ 
of acquisition], the statutory cost of the asset shall be de- 
termined as follows — 


(i) where the capital asset became the property of the [s. 12 B ( 3 ), 
assessee before the 1st day of April , 1956, the sta-P™ v - (<). 
tutory cost of the asset shall be the highest of the part d 
following — 

(a) the cost of acquisition of the asset to the previ- [s. 128 ( 3 ). 

ous owner thereof, as increased by the cost o/ raa '? para. 
any improvements made thereto after its acqui- £ a ^ er haIf ’ 
sition by the previous s owner or the assessee, in- J 
curred and borne by the previous owner or the 
assessee, as the case may be; or 

(b) the fair market value of the asset on [s. 12 B ( 3 ), 

the date on which it became the property of the P rov - (■)> 

assessee as increased by the cost of part -* 

any improvements ■ made thereto after its acqui- 
sition by the assessee, incurred and borne by 
the assessee; or 

(c) where the capital asset bpcame the property of |s - 12 B ( 2 ), 

the previous owner before the 1st day of 3 ^ P rov - 

January, 1954, the fair market value of the as- partJ 

set on the 1st day of January, 1954, as increased 
by the cost of any improvements made thereto 
on or after the 1st day of January, 1954, by the 
previous owner or the assessee. incurred and 
borne by the previous owner or the assessee, as 
the case may be; 

(ii) where the capital asset became the property of £• ’? ® 
the assessee on or after the 1st day of April, 1956, p 1 

1 the statutory cost of the asset shall be the 

fair market value of the asset on the date of the 
partition, as increased by the cost of any improve- 
ments made thereto on or after the date of the par- 
tition, incurred and borne by the assessee. 


(3) Where the capital asset became _ the property of 
the assessee by any of the modes specified in section 49 
(iii) [clause (hi) of section regarding statutory cost with 
reference to mode of acquisition ], the statutory cost of the 
asset shall be determined as follows : — _ _ . . 

[s. 12 B ( 2 ) 

(i) where the capital asset became the property of j* art . s pr r ”g 
the assessee be/ore the 1st day of April, 1956, its( 3 ),’ main 
statutory cost shall be determined in accordance para, earlier 
with the provisions of clause (i) of sub-section ( 2 ); half _ par ' ; 


(ii) where the capital asset became t the property 0/ pro '’ ,s0 W» 
the assessee on or after the 1st day of April 1956, p3r -* 
the statutory cost of the asset shall be — 
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Clauses 50-51 


fi iaB (3l. 
man T»» 
earl er ha' f > 

part] 


(a) the cost of acquisition Sj/JhfcoS’ of 

z £*« ’Zor «hc‘ «s««, q -n- 

STS ‘ h t,rrZrSu.-somncc or the 
curred and or 

assessee, as the case 


ti llB («) 
3rd prov 


part] 


assessee, a:- — . .. - re . 

fb) where the asset became January. 1954, 
(b) vious owner before Je 1st day^ the - mar 


1 vious oioner before the : ^ thc fair mar 

then, at the optton of the jay of January 

revalue of tKe «»« « *$ “Say «npro« 


l« is B (3h 
main pata 

earlier ball, 
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1954, as increased by ‘he - fler the 1st day 
ments ma ^i. oremous oioner or the as- 
January, 1954, by the preotous otro 

TOrs^«*ssr« ™ be. ^ 

(4) Where the capital asset became Sf ^Sj/%^ 
feW — eost'of the^eapita. «* **£ 

(a) the cost of acquisition of thi e asset to t F y 

KraXTe-- or «*• — “ “ 

the case may be, or 


parti 


<W ^ teoaet*™?' 


ous owner before the 1st day of f a ;rrnarket 
Si, a. the option of the «•««;,*' iT»* 
value of the asset on the 1st day J impro ucments 
as increased by the cost of a V ^January, 
made thereto on or after the / incur- 

1954, by the previous oioner or the as as- 

red and boride by the previous owner or w 
sessee, as the case may be 


l Aan lB pi?i ta i asset to the previous owner ^the^apiS 0 ^' 1 

latter haifl { air ma rket value on the date on which th P bg dee m- 

became the property of the previous ovmersbaU l0U3 

ed to be the cost of acquisition thereof to me r 
oioner for the purposes of this section 

Seeton 5 i Where the capital asset is an asset in obtained 

Special pro- a deduction on account of depreciation has been oo^ ^ 

™7™ n? *> ^"ir/lnZTinK^Z't.wa or any Act v e- 
pealed by that Act, or mater ^'“'Orders 
deprei ible the Indian Income-tax Act, 1886, teas In If of 1 d f errn i- 
s , one of section 50 [preceding section regarding detem 


(,, Explanation — Where the t0 “ J 

ej» tal asset to the previous mvn« “™g* h thTSpltol u» et 
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Clauses 51 — 55 


nation of statutory cost] shall he subject to the following 1 11 
modifications:— 2ofl886 

(1) The written down value, as defined in section 42 

clause (7) [s. 10(5)], of the asset, as adjusted, shall ^nd^'roviso’ 
be taken as the statutory cost of the asset. - P a rt ] provlso ’ 

(2) Where under any provision of section 50 [pre- 

ceding section regarding computation of statutory B 
cost] the fair market value of the asset on the 1st provlS0 > par •> 
day of January, 1954, is to be taken into account 

at the option of the assessee, then, the statutory 
cost of the asset shall , at the option of the assessee, 
be the fair market value of the asset on the said 
date, as reduced by the amount of depreciation, if 
any, allowed to the assessee after the said date, 
and as adjusted. 

Where any capital asset was on any previous Section 52 

occasion the subject of negotiations for its sale, exchange, ° p * 
relinquishment or transfer, any option or other money re- received, 
ceived and retained by the assessee in respect of such nego- - ia B 
tiations shall be deducted from the cost of acquisition or ^ t ii proviso] 
the written down value or the fair market value, as the 
case may be, in computing the statutory cost. 

The full value of the consideration for the exchange Section 53. 
of a capital asset referred to in section 48 [section re: Gons.dera- 
computation of income] shall be taken to be the fair mar- t] ° n for cx - 
ket value, on the date of the exchange, of the asset obtain - c anse- 
ed by the assessee in exchange , — [New] 

(a) as increased by the value of any other considera- 
tion obtained by the assessee, and 

(b) as diminished by the value of any consideration- 
in addition to the capital asset, given by the asses- 
see. 

Where the Income-tax Officer is satisfied that ■ the con- Section 54. 
sideration recited in any deed of sale, exchange, relin- Cons.de.-a- 
quishment or transfer of a capital asset is low and that it ( '° n for s h a ^ 
was so recited with the object of avoidance or reduction determined in 
of the liability of the assessee under section 45 [section cases of 
re: chargeability], the full value of the consideration re- understate- 
ferred to in section 48 [section re : computation of capital raent - 
gains] shall, with the prior approval of the Inspecting As- I s - 12 B ( 2 )> 

sistant Commissioner , be taken to be the fair ist prov ‘ J 

market value of the capital asset on the date on which the 
sale, exchange, relinquishment or transfer took place. 

1 or, .^withstanding anything contained in section 45 [S Capita" gains 
12B(1) mam para], where a capital gain arises from the exempt from 
sale, exchange or transfer of one or more capital assets, tax. 
being buildings or lands appurtenant thereto the income [ s . 12 B (4) 
of which is chargeable under the head “Income front house (a)] 

10 — 1 Law Com./58. 
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Clauses 55-57 

property", and the full aggregate %alue of the considers 
tion for which the sale, exchange, or transfer is made does 
not exceed the sum of tw entj -fi\ e thousand rupees, the 
capital gain shall not be included m the total in- 

come of the assessee. 

Provided that this section shall not apply in any case 
where the aggregate of the fair market values of all capi- 
tal assets, being buildings or lands appurtenant thereto 
the income of which is chargeable under the head "Income 
from house property’', owned by the assessee immediately 
before the sale, exchange or transfer aforesaid is made, 
exceeds the sum of rupees fifty thousand, 

Smoo 56 Where a capital gam arises from the sale, exchange, 
rf dotiwy relinquishment or transfer of a capital asset to which the 
wcdforrai- provisions of section 55 [12B(4) (a)} are not applicable, be- 
deoeei mg buildings or lands appurtenant thereto the income of 
(«), which is chargeable under the head 'Income from house 
(*>)] property*, which in the two years immediately preceding 

the date on which the sale exchange, relinquishment or 
transfer took place, was being used by the assessee or a 
parent of his mainly for the purposes of his own or the 
parent’s own residence, and the assessee has within a 
period of one year before or after that date purchased a 
new property for the purposes of his own residence, then 
instead of the capital gam being charged to income-tax 
as income of the previous year in which the sale exchange 
relinquishment or transfer took place, it shall, if the asses- 
see so elects m writing before the assessment is made, be 
dealt with in accordance with the following provisions of 
this section, that is to say,— 

(1) if the amount of the capital gam is greater than 
the cost of the new asset, the difference between 
the amount of the capital gain and the cost of the 
new asset shall be charged under section 45 [(I2B) 
(1), mam para] as income of the previous year, or 
(u) if the amount of the capital gam is equal to or less 
than the cost of the new asset the capital gam 
shall not be charged under section 45 [section 12B 
(1) main para] 

interpret* 57 , * n sections 50 and 51 [sections re determination of 
vm. ^ statutory cost] — 

(a) “adjusted’’, m relation to written down value or 
jair market value, means diminished by any loss 
deducted or increased by any profit assessed, und'T 
the provisions of section 32(11 clause (iv) [s. 10 
(21 (vu)~ part for losses] or section 41(2) [s 10(2) 
ivu) part for profits), as the case may be, 

(b) “cost of any improvements’' means all expenditure 
of a capital nature incurred tn making any addi- 
tions or alterations to the capital asset, but does 


U i.iBW 

ma pfov 
latter halt] 
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Clauses 57 — 59 

not include any expenditure which is deductible 
in computing the income chargeable under the 
head “Interest on securities”, “Income from house 
property”, “Profits and gains of business, profes- 
sion or vocation” or “Income from other sources” ; 
and “ improvements ” shall be construed according- 
ly. 


F — Income from other sources Section 58 

(1) Income of every kind shall Tnconic fr0m 

be chargeable to income-tax under the head “Income from other sources - 
other sources” if it is not chargeable to income-tax under [ Sectl0n 2 (01 
any of the heads specified in section 14, items A to E [Sec- 
tion 6, clauses (i) to (iv) and (vi)]. 


(2) In particular, and without prejudice to the genera- 
lity of the provisions of sub-section (1), the following in- 
come shall be chargeable to income-tax under the head “In- 
come from other sources”, namely : — 


(i) dividends 


Div'dends 
[S. 12 (iA).] 


(ii) income from machinery, plant or furniture belong- Hl1 ^ ? r e 
ing to the assessee and let on hire, if the income ^ant'or* 7 ’ 
is not chargeable to income-tax under the head fumi ure. 
“Profits and gains of business, profession or voca- [New] 
tion ”; 


(iii) where an assessee lets on hire machinery, plant or Lease of 
furniture belonging to him and also buildings, and j^ lldin ^, ]e 
the letting of the buildings is inseparable from the ["o^ease e of 
letting of the said machinery, plant or furniture, machinery 
the income from such letting of the buildings, if it e.c. 
is not chargeable to income-tax under the head [New] 
“Profits and gains of business, profession or voca- 
tion.” 


(1) For the purposes of inclusion in the total income Sectl ° n 59 

of an assessee any dividend vaid bv a comvany whose G™? 5 ' , g , up 

total income is chargeable to income-tax under this Act° l IV “ J ' 
shall be the gross amount of the dividend as determined ^ s ; ■Jy)’ 
under sub-section (2). ™ rt n ] Par 


(2) Subject to the provisions of sub-section (3), the gross [S. 16 (2), 
amount of the dividend shall be the amount of the net divi- main P 3 ™’ 
dend as increased in accordance with the following for- part '^ 
mula — 


DxR 

Increase= 

100 minus R. 

In the above formula, — 

(i) “Increase” stands for the increase to be made in the 
amount of the net dividend; 
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Clauses 59-60 

<u) 'D stands for the amount of the net dividend, and 

( 111 ) e R‘ stands for the average rate of income-tax ap- 
plicable to the company for the financial year in 
tchtch the dividend is paid, credited or distributed 
or deemed to have been paid, credited or distri- 
buted The rate is to be expressed as a percentage, 
for example, where the rate ts 25 naya paise per 
rupee, ‘R stands for the figure 25 

(3) When the fund out of which the dividend 

(S 16(2) has been paid credited or distributed or deemed to have 
prov to ] been paid, credited or distributed includes — , 

(l) any profits and gams of the company not included 
in its total income or 

(») any income of the company on which income-tax 
was not payable, or 

(m) any amount attributable to any allowance made in 
computing the profits and gains of the company 
the increase to be made under sub-section (2) shall 
be calculated only upon such proportion of the net 
dividend as the said fund after deduction of the 
inclusions enumerated above bears to the whole of 
that fund 

Sect on 60 The income chargeable under the head "Income from 
Deduction* other sources ’ shall be compute d after making the follow- 
ing deductions , namely — 

i? n\ W m the case of dividends, any reason- 

ma n pS able sum ,P a ’ d b y way of commission or remunera- 

pait j tion to a banker or any other person realising such 

dividend on behalf of the assessee , 

00 in the ease of income of the nature referred to in 
“ section 58(2) clauses (n) and (m) [new sub sec- 

deduct oni) t,ons regarding income from hire of machinery etc 

and lease of buildings inseparable from machinery, 
m the Section regarding chargeability), deductions 
so far as may be, in accordance with the provisions 
of sections 30(a)(u) 30(c), 31, clauses (l) and («), 
32(1) clauses (i) (h) and (iv), and 36 clause (1) 
[section 10(2)(jv) (v) (vi) and (vn) portions in- 
corporated in draft section for deductions in income 
from business! and subject to the prowstons of 
sections 34 and 38 [section 10 provisions incorpo- 
rated in draft section regarding conditions for de- 
preciation and development rebate and partial 
is 12 ( 2 ) ) user}, 

1 ( u 0 other expenditure (not being in the nature of 

capital expenditure) laid out or expended wholly 
and exclusively for the purpose of making or earn- 
ing such income 
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Clauses 61-62 


Notwithstanding anything to the contrary contained in Section 61 
section 60 [Section regarding deductions for income from Amounts not 
other sources], the following amounts shall not he deduc- deductible. 
lible in computing the income chargeable under the head 
Income from other sources’’, namely: — 

(a) in the case of any assessee — [S. 12 (2), 

* proviso.] 

(i) any personal expenses of the assessee; 

(ii) any interest chargeable under this Act which is 
payable outside India (not being interest on a - 
loan issued for public subscription before the 

1st day of April, 1938), on which tax 

has not been paid or deducted under section 202 
or 204 [Sections regarding deductions of tax at 
source], and in respect of which there is no per- 
son in- India who may be treated as an agent 
under section 173 [section 43] ; 

(iii) any payment which is chargeable under the head 
“Salaries”, if it is payable without India, unless 
tax has been paid thereon on assessment or de- 
ducted therefrom under section 201 [18(2)] 
or recovered under section 209 .[18(7)]; 

(b) in the case of a company, any expenditure or allow- [S. 12 (5) 

ance of the nature referred to in section 40, clause Pl r } rcad 

(c) [ section 10(4A)(a) and (b)], notwithstanding Ywi , 2 * * 5 * * * * ' 10 * * * 
that the amount thereof is included in the total in- 14 

come of any person referred to in section 40(c)(i) 

[10(4A) (a)]. 

(1) The provisions of section 41(1) [Section 10(2A)‘] Section 62 
shall apply, so far as may be, in computing the income of Profits 
an assessee under section 58 [main section regarding charge- chargeable 
ability of Income from other sources], as they apply in ,otax - 
computing the income of an assessee under the head [g. I2 ( 5 ) 
“Profits and gains of business, profession or vocation”. part.] 


(2) When any buildings, machinery, plant or furniture [s. 12 (3) & 

to which section 58(2), clauses (ii) and (iii) [sub-sections ( 4 ), part for 

regarding income from hire of machinery etc. and lease P rofits -l 

of building, inseparable from machinery, in the section re- 

garding chargeability] apply are sold, discarded, demolished 

or destroyed, the provisions of section 41(2) [Section 10(2) 

(vii), 2nd and 4th provisos, so far as they deal with profits] 

shall apply, so far as may be, in computing the income of 

an assessee under section 58 [Section regarding chargeability 

of income from other sources] as they apply in computing 

the income of an assessee under the head “Profits and gains 

of business, profession or vocation”. v 



Seaion 
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Clauses 63—67 
CHAPTER V 

INCOME OF OTHER PERSONS INCLUDED IN 
ASSESSES S TOTAL INCOME 
63 All income arising to any person by virtue of a t T 2 ns / c £ 
0 f whether revocable or not and whether enected 

before or after the commencement of this Act, shall, where 
} . . ft ! there is no transfer 0/ the assets from trhich the income 

E oases be chargeable to income tar as the income of the 
1 transferor end shall be included in his total income. 

Sm'oo 64 a]] jncome arising to an> person by \irtue of a revo- 

ituu^r * of cable transfer o I assets shall be chargeable to income tax 
iwj as the income of the transferor and shall be included in fttr 
IS. 16 <1} (c). t 0 t a J tncome 

maw pai», 
la f whiff} 

Secnoo 65 (l) The provisions 0/ section 64 [S 16 (l)(c), mam para, 

rrcvocibie latter half) shall not apply to any income — 

[S. 16 (1) (e), (a) arising to any person by urtue of a transfer which 

3 "* is not revocable for a period exceeding six jears 
earner hall j Qr during the lifetime of the transferee, or, in the 

case of a transfer by way of trust, during the u/e- 
time oj the benejiciary and 

(b) from which mcome the transferor derives no direct 
or indirect benefit 

IS 16(1) (e) ( 2 ) Notwithstanding anything contained in sub-section 

Utter Cri* 0 (!) income ansing to any persojt by virtue of a transfer 
1 shall be chargeable to income-tax as the income 0/ the 
transferor as and when the power to rc\oke the transfer 
arises, and shall then be included in hts total income 
s«toQ 66 for the purposes oj sections 63 , 64 and 65 [section 16 
Dcfiniow. (i)( c ), mam para and 3 rd proviso] and of this section,— 

Mcpwii*/ l a ) ^ a transfer shall be deemed to be revocable 

(I) it contains any provision for the retransfer direct- 
ly or indirectly of the income or assets to the 

transferor, or 

(II) it, m any way, gives t^e transferor a right to 
reassume power directly or indirectly o\er the 
income or assets, 

(h> * transfer” includes any settlement, trust, coi enant, 
agreement or arrangement 
In computing the total income of any individual, betrg 
Husband a male there shall be included all such income as arises 
vrife and directly or indirectly — 

minor ch Id 

rs^ie m 7 W to hts wife from the membership of the wife in a 
1 firm in which such individual is a partner, 

(n) to a minor child of such individual from the admis- 
sion of the minor to the benefits of partnership 
in a firm in which such individual is a partner. 


[S .6(t)(e) 
and provjo 
Pvt.} 

Srctica 67 
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Clauses 6.7 — 69 


(iii) to his wife from assets transferred directly or in- 

directly to the wife by such individual otherwise 
than for adequate consideration or in connection 
with an agreement to live apart ; 

(iv) to a minor child, not being a married daughter, of 
such individual from assets transferred directly or 
indirectly to the minor child by such individual 
otherwise than for adequate consideration; or 

(v) to any person or association of persons 

from assets transferred otherwise than for ade- 
quate consideration to the person or association by 
such individual for the benefit of his wife, or a 
minor child (not being a married ,daughter), or both. 


CHAPTER VI 

AGGREGATION OF INCOME AND SET-OFF OR CARRY 
FORWARD OF LOSS 

Aggregation of income 

In computing the total income of an assessee, there Section 68 
shall be included all income on which no income-tax is Total income 
oayable under the provisions of sections 81 to 87 [Sections [S. 16 (1) (a) 
relating to income on which no income-tax is payable], earlier part.] 

( 1 ) In computing the total income of an assessee who Section 69 

ts a partner of a firm, whether the net result of the Method of 

computation of total income of the firm is a profit or a loss, computing ^ 
nis share (whether a net profit or a net loss) shall be a , pa r tne f i * 
computed CLS follows * income of the 

(a) any interest, salary, commission or other remunera- p m ,' 6 ^ ^ 
tion paid to any partner in respect of the previous main para.] 
year shall be deducted from the total income of 

the firm, and the balance ascertained and appor- 
tioned among the partners ; 

(b) where the amount 'apportioned to the partner under 
clause (a) is a profit, any salary, interest, commission 
or other remuneration paid to the partner by the 
firm in respect of the previous year shall be added 
to that amount, and the result shall be treated as 
the partner’s share in the income of the firm; 

(c) where the amount-apportioned to the partner under 
clause (a) is a loss, any salary, interest, commission 
or other remuneration paid to the partner by the 
firm in respect of the previous year shall be ad- 
justed against that amount, and the result shall be 
treated as the partner’s share in the income of the 
firm. 
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rN , w1 (2) A partner’s share in the income of the firm, as 

computed under sub-section (1), shall, for the purposes of 
assessment, be apportioned under the various heads of in- 
come in the proportion which the income of the firm under 
cock head bears to the total income of the firm. 
tNw] (J) -Any interest paid by a partner on capital borrowed 

for the purposes of investment as hxs capital in the firm 
shall, tn computing his tncome chargeable under the head 
"Profits and gams of business, profession or vocation in 
respect of his share tn the tncome of the firm, be deducted 
from the share, but no other deduction shall be allowed tn 
respect of the said share 

[S 16 (0 (b) (4) If a partner’s share in the tncome of the firm, as 

proviso j computed under this section, is a loss, such loss may be 
set off, or carried forward and set off, in accordance with 
the provisions of this Chapter 

[New] Explanation —In this section, “paid” has the same mean- 

ing as is assigned to 1 1 tn section 42, clause (2) [s 10(5)J 
Section 70 Where any sum ts found credited tn the boohs of an 
Cajh credit* assessee maintained for any previous year, and the assessee 
[New] offers no explanation about the nature and source thereof 
or the explanation offered by him ts not satisfactory, the 
sum so credited shall be deemed to be the income of the 
assessee and shall be chargeable to income-tax ps the in- 
come of that previous year 

Section 71 Where tn the financial year immediately preceding the 
Unexplained assessment year the assessee has made investments which 
inve» men j are n0( recorded tn the books of account maintained by him 
P'’ T ' W 1 for any source of tncome, and the assessee offers no expla- 
nation about the nature and source of the investments or 
the explanation offered by him is not accepted by the In- 
come-tax Officer, the value of the investments shall be deem- 
ed to be income of the assessee of such financial year 


Sec[ion 72 Set off, or carry forward and set off 

Set-off or loss Save as otherwise provided m this Act, where the net 
from one bu result for any assessment year m respect of any business, 
K’wmw profession or vocation earned on by the assessee, computed 
im 1 under the head “Profits and gams of business, profession or 

1 J vocation ”, ts a loss, the assessee shall be entitled to have 

the amount of such loss set off against the profits and 
gains assessable for that assessment year from any other 
business, profession or vocation under the said head of tn- 
come 


Section 73 

Setoff ofios* , Where m respect of any assessment year the net 
from one head result of the computation under any of the heads of income 
to another mentioned in section 14 [6] other than “ Capital gams” is 
[i 24 (1), a loss to the assessee, the assessee shall, subject to the other 
ma n paia j provisions of this Chapter, be entitled to have the amount 
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Clauses 73-74 


of such loss set off against his income assessable for that 

assessment year under any other head except 

“ Capital gains”. 

(2) Where for any assessment year the net result of Carry for- 
the computation under the head “Profits and gains of busi- "gxd and set 
ness, profession or vocation” is a loss to the assessee, not i 0 0 s S ^ business 
being a loss sustained in a speculation business, and such 

loss has not been wholly set off in accordance with the pro- 0- . H ( 2 )> 
visions of sub-section (1), so much of the loss as is not so ™ a,a P ara > 
set off or the whole loss where the assessee had no income pan ' J 
under any other head, shall, subject to the other provisions 
of this Chapter, be carried forward to the following assess- 
ment year, and 

(i) it shall be set off against the profits and 

gains, if any, of any business, profession or voca- 
tion carried on by him and assessable for that assess- 
ment year, provided that the business, profession or 
vocation for which the loss was originally computed 
continued to be carried on by him in the previous 
year relevant for that assessment year; and 

(ii) if the loss v . cannot be wholly so set off, the 

amount of loss not so set off shall be carried forward 
to the following assessment year and so on. 

(3) Where any allowance or part thereof is under sub- [>• =4 (=)» 

section (2) of section 32 [section regarding depreciation] or j^ v s , 0 P ^{ 
sub-section (4) of section 35 [Section regarding scientific 2 nd 

research expenditure] to be carried forward, effect shall Prov.(f)part.j 
first be given to the provisions of sub-section (2). 

( 4 ) No loss shall be carried forward under [s. 24 (2) 

this section for more than eight assessment years imme- main P ara 
diately succeeding the assessment year for which the loss part ^ 
was first computed. 

(1) Any loss computed in respect of a speculation busi- ^ ctl0n 

ness carried on by the assessee, shall not be set off except cSatTonbus 1 ;- 
against profits and gains, if any, of another speculation busi- ness, 
uess. js, 24 (1), 1st 

prov.] 

(2) Where for any a§sessment year any loss computed [ s . 24 (2), 
in respect of a speculation business has not been wholly set main para 
off under sub-section (1), so much of the loss as is not so P an -1 

set off or the whole loss where the assessee had no income 
from any other speculation business, shall, subject to the 
other provisions of this Chapter, be carried forward to the 
following assessment year, and — 

(i) it shall be set off against the profits and 

gains, if any, of any speculation business carried on 
by him assessable for that assessment year; and 

(ii) if the loss cannot be wholly so set off ; the amount 

of loss not so set off shall be carried forward to the ^ 

following assessment year and so on. 


V 
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Clauses 74-77 


I s {3> In respect of allowance on account of depreciation or 

HaVM capital expenditure on scientific research, the provisions of 
t££ 2nV sub-section (3) of section 73 [preceding section regarding set 
Wov, (i) off etc in non-speculation business] shall apply w relation to 
speculation business as they apply in relation to any other 
business 


pan} 


. 24 (*). (4) No loss shall be earned forward under this section 

cum p^. for more than eight assessment years immediately 1 succeed- 
P*"] tng the assessment year for which the loss was first com - 
puted 

Section 75 (1) Where tn the previous year relevant for any assess- 

Lowej ujidcr ment year the assessee sustains a loss under the head Capi- 
the head tal gams", the assessee shall, subject to the other provisions 
■ Capital 0 j chapter, be entitled to have the amount of such 
gams loss set off against his other income assessable for that as- 

(s «4(2A)] sessment year under the head “Capital gains”. 

[» 31 (iB), (2} Where in respect of any assessment year the net 

pan] result of the computation under the head ‘Capital gains 
ts a loss to the assessee, such loss shall, subject to the other 
provisions of this Chapter, be carried forward to the follow- 
ing assessment year and pet off against capital gains assess- 
able for that assessment year, and if it cannot be so set off, 
the amount thereof not so set off shall be carried forward 
to the following assessment year and so on .... : 

Provided that where the loss computed, in respect of 
any assessee, not being a company, for any assessment year 
does not exceed five thousand rupees, it shall not be car- 
ried forward under this sub-section 


[1 34 (3B) (3) No loss shall be carried forward 

pan ] under sub-section (2) for more than eight assessment years 
immediately succeeding the assessment year for which the 
loss was first computed 


Lomm orrc Where the assessee is a registered firm, any 

g jiered film, loss which cannot be set off against other income 

of the firm shall be apportioned between the partners of 
the firm and they alone shall be entitled to have the amount 
EXt] ‘ (i)] he l0SS Set ° ff utl( * er sect ‘°ns 73(1), 74(1) and 75(1) [Z4 


[» 34(2) 

Vi ovito (c), 
rarlter part 


Ermi asstssrd 
aj registered, 
firms (j 34(a) 
Proviso (d) ] 


ne ,J 2 > Nothing contained in section 73(2), 74(2) or 

75(2) [s 24(2) mam para and 24(2B)] shall entitle any as- 
sessee being a registered firm to have earned forward and 
se ^n°i/nwn,°.m under the provisions of section 73(2) 

or 74(2) [24(2) mam para) or section 75(2) [24(2B)] 

In the case of an unregistered firm assessed 

under the provisions of section 190(b) [23(5)(b)] in res- 
pect of any assessment year, its losses for that assessment 
year shall be dealt with as if it were a registered firm 
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Clauses 78 — 82 


(1) Where the assessee is an unregistered firm Secnon 78 

which has not been assessed as a registered firm under Losses ;of 

the provisions of section 190(b) [23(5)(b)] any l° ss foi^for hs d 

of the firm shall be set off only against the income partners 1 S 

of the firm. v [..* 4 ( 1 )' and 


(2) Where the assesse is a partner of an unregis- earlier'half 1 

tered firm which has not been assessed as a registered firm 
under the provisions of section 190(b) [s. 23(5) (b)] and his 
share in the income of the firm is a loss , — 


(a) such, loss shall not be set . off under the provisions rxwi 
0 / section 73(1), 74(1), or 75(1) [Sec. 24(1)]; 

(b) nothing contained in section 73(2) or 74(2) [Sec. 24 [s. 24 ( 2 ), 

(2) main para] or section. 75(2) [S. 24(2B)] shall j‘ rov s ° ( c )’ 
entitle the assessee to have carried forward and set latter P art -l 
■off against his own income such loss. 


(1) Where a change has occurred in the constitution of Section 79 
a firm, nothing in this Chapter shall be deemed to entitle Set off of 
the firm to have set off so much of the loss pro- tosses in case 
portionate to the share of a retired or deceased partner com- ^ ch t ^j 0 ia 
puted in accordance with the provisions of section 69 [clause orfirm"or on 
(b) of sub-section ( 1 ) of section 16] as exceeds his share of succession, 
profits, if any, of the previous year in the firm, or to entitle [ 5 . 24 ( 2 ), p r o- 
any partner to the benefit of any portion of the said loss viso (e).] 
which is not apportionable to him under section 69 [sec- 
tion 16(l)(b)]. 

(2) Where any person carrying on any business, profes- 

sion or vocation has been succeeded in such capacity by 
another person otherwise than by inheritance, nothing in 
this Chapter shall be deemed to entitle any person other 
than the person incurring the loss to have it set off against 
his income 


Notwithstanding anything contained in this Chapter, no section 80 
loss which has not been determined in pursuance of a re- s u bmt«ion 
turn filed under the provisions of section 143 [22] shall be D f ret um for 
carried forward and set off under section 73(2) or 74(2) losses. 
[24(2)] or section 75(2) [24(2B)]. [ s . 22 (2A), 

part.] 


CHAPTER Vn 


INCOMES ON WHICH NO INCOME-TAX IS PAYABLE 

Income-tax shall not be payable by an assessee in res- 8ectl0 ° 81 . 
pect of such portion, if any, of the earned income inclu- C( ^ c m ' 
ded in his total income as is directed by the annual Cen- [ s . i 5 A,earli- 
tral Act fixing the rate or rates of income-tax for any as- er part.] 
sessment year to be deducted in making an° assessment for 
that year 

Section 82 

(1) Income-tax shall not be payable by a co-operative Co-operative 
society, including a co-operative society carrying on the society, 
business of banking, — - t s - 14 w> 
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Clauses 82-85 



on by - i- j~nv«! from 


m respom 

W on by it . dividends denved fb™ 

«sSSiiS- s 

X.. . *V» letting 


[s 14 (3) E*" 

pin 1 


I» 1* (3). 

proviso 1 


its mvesww— 

-'asef-TSSSSSe*: 

or facilitating the m ties chargeable 

S'& I—** bUSm ® an .. urban consu- 
( 2 ) For the * ““'Sp^cKpora''™’ 

toS«£« Cantonment. _v«n Tint apply 


to — 


n C area 01 cantonment not apply 

(3) The proum™ »J W 


‘nrrs e |?HilHi'S- s 

■ ssnffafsyui 


Secti 


«»»s Income MX lf«V 

eS. SAaSSS^S by £m iron, the society ^ ^ ^ 


aividends received by niro 

S!” „sxx :sS3;H£SSs 

Of commodities . provided, mcomf; 


Marketing 
Soceiy 
t‘ 14 (5) 1 


houses for storage, 

of commodities v, pr pmafter provided, me 

safe sbis s srass s|«s? 

lishrf iwlu profits or gams ^ eriv , j q no t exceed slX ,^_*akmg» 

HC ^-’SS?«S i A , 5 -y» 

SXuh^by'the" ^^££SZ**** 

not formed by the splitting H - 


[» »5 C (a) 

main para.) 


(2) This section f s na meiy — 

„ch fulfils oil the folt™™ ■ or the recons- 

W “taZnorb'S.^ alrfady m essence ; 
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Clauses 85-87 

(ii) it is not formed by the transfer to a new business 
of building, machinery or plant used in a business 
which was being carried on before’ the 1st day of 
April, 1948 ; 

(iii) it has begun or begins to manufacture or produce 
articles in any part of India at any time within a 
period of thirteen years from the 1st day of April, 

1948, or such further period as the Central Gov- 
ernment may, by notification in the Official 
Gazette, specify with reference to any particular 
industrial undertaking ; 

(iv) it employs ten or more workers in a manufactur- 
ing process carried on with the aid of power, or 
employs twenty or more workers in a manufac- 
turing process carried on without the aid of power. 

(3) The Central Government may, by notifi- [ s .i 5 c (2), 

cation in the Official Gazette, direct that the exemption proviso.] 
conferred by this section shall not apply to any particular 
industrial undertaking. 

’ (4) The profits or gains of an industrial undertaking [ s - ! 5 c (3)l 
to which this section applies shall be computed in accor- 
dance with the provisions of sections 28 to 43 [Section 
10 ]. 


( 5 ) Nothing in this section shall affect the application [s.15 0(5)] 

of sections 113 to 120 [23A] in relation to the pro- 

fits or gains of an industrial undertaking to which this sec- 
tion applies. 

(6) The provisions of this section shall apply to the 0-i5 c ( 6 )l 
assessment — 

(i) for the assessment year if in the previous year for 
that assessment year the assessee begins to manu- 
facture or produce articles, and 

(ii) for the four assessment years immediately suc- 
ceeding. 

Income-tax shall not be payable by a shareholder in Section 86 
respect of so much of any dividend paid or deemed to be Dividend 
paid to him by an industrial undertaking as is attributable from new in- 
to that part of the profits or gains on which income-tax dustrial 
is not payable under section 85 [preceding section re : new " nde « a . k \ n f 
industrial undertakings]. *- s ' 15 

Income-tax shall not be payable by an assessee in res- Section 87 
peer of the following amounts which are included in his Other in- 
total income — comes. 

(i) the interest received on any security of the b-8, and pro- . 

Central Government issued or declared to be in- Vls0-;! 
come-tax free ; 
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Clauses 87-8 


[New] 


ter s 8 

proviso^ 

t> 14(c) (»)1 


/ i the interest received income 

lu) srs- ssfJWff A * sta,e Go " 

cmment , _ nf nn unregistered 

(m) tMhe assesse \£ £rt?on °^ th ^ S comp5tS ar m 
m the profits and gams of the Mm ^ 

firm , 




•ween — * ,l * 


(a) the assessee’s share in 
firm, and 


the total income oi the 


firm, and s»red by the 

W mcoml r u”it S any, “y^e b”the“U 
hems come 


(. n(i) Ml 


income-tax, if any* payame ~ tte 


manner laid doom in secuo,, v. * - 

by the association 


CHAPTER VUI 
REBATES AND RELIEFS 


A— Rebate of income tax 

£ *1*1, portion, the ^ 
(1) Subject to the proumons of 'this fl j BOttflt 0 f 

Rebate on £ c shall be entitled to a deduction, from charge 

iSS"*” S tSr on h« total tncome £“>*«, „ the .« 


Section 

Rebate 


™ u c ome tax caitmumu ■ 

SnK the following sums, namely 


l» 17 W 

part! 

l» 15 (01 


(a) 


where 


the assessee is an ' n £™^essee^- 


m wow 

sums paid m the previous year by the ass ^ ^ 
(i) to effect or to keep in force an wsuran ^ or 
life of the assessee or on the We oi <* 
husband of the assessee or ♦ for a de- 

(u) to effect or to keep m force ? “ntrac^ or on 
ferred annuity on the life of the s e e 0 r 
the life of a wde or husband £ «■?" „ wh .ch 
(hi) as a contribution to any , 

the Provident Funds Act 1925, app 


19 of 1915 
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(b) where the assessee is a Hindu undivided family,... [ s . I5 ( 2 )j 
any sums paid in the previous year by the assessee 

to effect or to keep in force an insurance on the 
life of any male member of the family or of the 
wife of any such member ; 

(c) any sum deducted in the previous year from [ s . 7 (i), iS i 

the salary payable by or on behalf of the Govern- proviso.] 
ment to any individual, being a sum deducted in 
accordance with the conditions of his service, for 

the purpose of securing to him a deferred annuity 
or making provision for his wife or children, in 
so far as the sum so deducted does not exceed one- 
fifth of the salary ; 

(d) if the assessee is an employee participating in a [New] 
recognised provident fund, his own contributions 

to his individual account in the fund in the previ- 
ous year, to the extent provided in section 295 
[58F] ; 

(e; if the assessee is an employee participating in an [New] 
approved superannuation fund, any sum paid in 
the previous year by him by way of contribution 
towards the superannuation fund, to the extent 
provided in section 311 [58R]. 

( 2 ) The provisions of clauses (a) and (b) of sub-section [s.15 (aA)] 
(1) shall apply only to so much of any premium or other 
payment made on a policy (other than a contract for a 
deferred annuity) as is not in excess of ten per cent, of the 
actual capital sum assured. 

Explanation: — In calculating any such capital 

sum, no account shall be taken — 

(i) of the value of any premiums agreed to be return- 
ed, or 

(ii) of any benefit by way of bonus or otherwise over 
and above the sum actually assured, which is to 
be or may be received under the policy by any 
person. 

(3) The aggregate of the sums in respect of which a [ s ., 5 ( 3 )] 
deduction of income-tax is allowed under sub-section (1), 

shall not exceed, in the case of an individual, 

one-fourth of his total income or eight thousand 

rupees, whichever is less, and in the case of a Hindu undi- 
vided family, one-fourth of its total income or sixteen 
thousand rupees, whichever is less. 

(1) Subject to the provisions of this section, the asses- ScctIon s 9- . 
see shall be entitled to a deduction from the amount of Dona-ions for 
income-tax on his total income with which he is charge- p^^Vs c 
able for any assessment year, of an amount equal to the p 
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Clause 89 


tncome-tax 

# SS3SMSS *«»; 
, <*- . (2) ^ 


[j « 5 B (0 


P an 1 ' . „j 0 under sub-secwTi w 

. „,„ d ( 2) N„ dedootton shell by the asses- 

tfiffSS*?® -- fi,ty (1) 


**■« 

o£ on which income «** OTn ount tn respect 
whichever is less 


wss® 4 "" “ ~ 

tion 1 


[, W g\S S m S iX Io?fchar.?able y p™“e Ul ^* ch 
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the following conditions, nam y MlC h 
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0) .f the institution or ^AtuVtSon 

S KStfSSs S 

niansp for exclusion from total in gi , ns titu 


RI Of i 860 


1 or 1956 


\ 1 section nre/WJ — --- nt ided m inc , 
scion 11(24) Inew provision adde^ which «- 
clause lot exclusion ^.^educational ins® 0 

SS not U SSmg for profit], Ior 

w & sot^ssaswss cofflmu tl; 

(,„) the institution or fund nu»n*»j'“^ ul * t “* 

' of its receipts and expenditure , aim ^ , 

tiv) the institution or fund is ^ilflstered^under the 
public charitable trust or under ony 1** 

Societies Registration Act, I860, or ^ ^ po rt of 
corresponding to that Act in f c mes fle , 

Indio or under section 25 of t Ml ^ydaW, or IS 
1956. or is a university establishe ^ cog nised hy 
any other educational institution fay law. 

Government or by a umyereity bI sJie d by 
rvr affiliated to any university estaoi wholly or in 

,r is an institution financed ^ thority 


ot is an insure uu* 

nart bv the Government ' 
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Clauses 89-92 

(6) An institution or fund established for the benefit [ s .i 5 b ( 2 ), 
of scheduled castes, backward classes., scheduled tribes or Expin.] 
of women and children shall not be deemed to be an insti- 
tution or fund expressed to be for the benefit of a religious 
community within the meaning of clause (ii) of sub-section 
(5). 


B. — Relief for income-tax 

Where, by reason of any portion of an assessee’s sala- Section 90 
ry being paid in arrears or in advance, or by reason of his salary paid 
having received in any one financial year salary for more for more than 
tjian twelve months or a payment which is under the pro- one year, 
visions of section 17 [sub-section (1) of section 7] a perqui- t s - e ° 
site or a profit in lieu of salary, his income is' assessed at 
a rate higher than that at which it would otherwise have 
been assessed, the Central Government may grant the ap- 
propriate relief. 

(1) Where by virtue of the provisions of section 13 Section 91 . 
[section 25(3) part and section 25(4) part as incorporated in Business ass- 
the Chapter on exclusion from total income ] the income f, s . T 

of any business , profession or vocation of any period has tax Act, 1918 
not been included in the total income of the assessee, the [s .25 ( 3 ), part 

assessee may further claim that the income from and 25 ( 4 ). 

that business, profession or vocation of the said period parL i 
shall be taken as the amount of income from that business, 
profession or vocation of the previous year immediately 
preceding the said period. Where any such claim is made, 
the income-tax payable in respect of the total income of 
the previous year immediately preceding the said period 
shall be determined in accordance with that claim, and if 
an amount of income-tax has already been paid in respect 
of that previous year in excess of 'the amount payable on 
the basis of such determination, a refund shall be given 
of the excess. 

(2) No claim to the relief afforded under sub-section j- s . 25 ( 5 )] 

( 1 ) shall be entertained unless it is made before the ex- J 
piry of one calendar year from the date on which the busi- 
ness, profession or vocation was discontinued or the suc- 
cession took place, as the case may be. 

CHAPTER IX' 

DOUBLE TAXATION RELIEF 

The Central Government may enter into an agree- Section 92 

Bfl6nt Agreement 

with coun- 

(a) with the Government of any country outside India tries, 
for the granting of relief in respect of income on t s -49 A l 
which have been paid both income-tax (including 
super-tax) under this Act and income-tax in that 
’ country, or 
1 1 — 1 Law Com,/58 



Clauses 92-93 ouK de 

(b) s rSS t l“£n! e 3 

agreement 


which is there ^ n° ° c f o dou- 

™ has paid m “X^f'for the relief or «W^ under 

a ss^S£fts , ^ s SSfe. 

of a sum or therale of tax of the l0 ,h 

»evS e .s«U h « - the Indian rate 0, tax 

the rates are equal. [ndia m any pre- 

SKSS«^^ * h.- ^ 

» " h>ch> 15 ” 

to tax under this Act also , Indian 

Cb , of alum calculated on that income at 
rate of tax f 
whichever is less 


Explanation— In this section, mcans income- 

W Srged m accordance «th 

provisions of this Act , means the 

(u) the expression ‘Indian rate o ^ 0 { Indian 
' rate determined by dividing the , j due un ' 
income-tax after ^^Artbu^before deduction 
tfSS KriS un*?th fs section, hy the total 

1u.) the°«ipression "rate of lax of the^smd^ountry 

means income-tax and SU P0 ^ the corr ^?r 

the said country in accordance after deduction of 

TSf a d"c,° I bm?? , lo “deletion of any relief 
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Clauses 93-96 


due in the said country in respect of double taxa- 
tion, divided by the whole amount of the income 
asessed in the said country; 

(iv) the expression “income-tax” in relation to any coun- 
try”, includes any excess profits tax or business 
profits tax charged on the profits by the Govern- 
ment of any part of that country or a local autho- 
• rity in that country. 

( 1 ) Where any dividend has been paid, credited or dis- Section 94 
tributed or is deemed to have been paid, credited or dis- Relief to 
tributed to a shareholder of a company which has obtain- company to 

ed the relief granted under section 92 [49A] or un- bc re s a f xied 

der the India and Burma (Income-tax Relief) Order, 1936, shareholder! 
the shareholder shall be deemed in respect of such divi- r s c -. 

1 dend himself to have obtained such relief at the rate at L ' - J 

which such relief has been granted in respect, of income- 
tax only to the company for,, the financial year preceding 
the year in which the dividend was paid, credited or dis- 
tributed or is deemed to have been paid, credited or dis- 
tributed. 

(2) If the rate at which a shareholder is deemed un- 
der sub-section (1) to have obtained relief exceeds the rate 
at which he would have been entitled to relief had such 
relief been given direct to him by or under the said section 
or Order, any excess shall be recovered from him either 
as an addition to the tax payable by him on any assess- 
ment made on him under section 147 or 148 [23] or section 
152 [34] or by setting it off against any relief due to 
him under section 247 [48]. 

CHAPTER X 

PROVISIONS AGAINST AVOIDANCE OF TAX. 

Where business is carried on between a resident and a ® cctl ° n 95 

non-resident , and it appears to the Income-tax ~^tam 

Officer, that owing to the close connection between them, nonresidents, 
the course of business is so arranged that the business - ' , 2 ^ 
transacted between them produces to the resident either L ’ 
no profits or less than the ordinary profits which might be 
expected to arise in that business, the Income-tax Officer 

shall determine the amount of profits which may 

reasonably be deemed to have been derived therefrom 
and include such amount in the total income of the resi- 
dent 

_ Explanation. — For the purposes of this section, “non- 
resident” includes a person who is not ordinarily resident 
within the meaning- of section 6, clause (6) [4B1. Section 96 

(1). Where there is a transfer of assets by virtue or in Avo ; dance of 
consequence whereof, either alone or in conjunction with ; nC ome-iax 

associated operations, any income. ..... becomes payable by transac- 

to a non-resident, the following provisions shall apply — ^Transfer''"*! 

income tc 
non-residents 


[, 4\D CO. 

pan] 


(a) where 
fer 


t* 44 D (0. 
part] 


(• 44°(3)1 


U 44^(411 


Clause 96 

tr any 

S.-SSK.'-S ° f f ajjSSE-B 

Sble 10 income tax, «W it > been chargeable U 
Sedpetrlor all the purposes of tt » ^ 

cs or is entitled to receive “ * connected 

the payment whereof is ^ L operations, then 
25b 1 the transfer or any MJgf « *£ consequence 
any income which, by virtu o unc ti 0 n u)ith 
ofthe transfer, either income J* 

associated operations, ha , %oU ld or would 

a non-resident shall, wh< ithe ^ ‘ me .tan apart from 
not have been chargeable to t deemei to be the 

5ar3ra°«sasS55d »«« »» 

purposes of this Act app iy 

„ S u ( a ss sss susssr^ ^ Mn ot 

the Income-tax Officer either 

wt »rfoj h .«^ovS^^ urpoSB 

the avoidance of liability to taxauv , 

(bl that the transfer and all associated °P !: V'^ re not 
W tl fide commercial transitions ^ndje t0 
designed for the purpose of avoiomg 

ma “ 0n ..associated 

(3) For the purposes of ‘>" s aection, an ^ opera t,on 
operation” means, in relation to a y relation to — 
ol any kind effected by any person in relat 


any »inu — j ^ 

0) any of the assets transferred, or 
(li) any 


iny of the assets transient, . 

any assets representing whether directly or 
rectlv any of the assets transferre , 

(in) the income arising from any sue 

any assets representing whefeer dir^y 

or indirectly the accumulat ons of income 
from any such assets 


(iv) 
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Clause 96 

(4) A person shall, for the purposes of this section, be r s _ 
deemed to have power to enjoy income of a non-resident 1-44 ^ 
if — 

(a) the income is in fact so dealt with by any person 
as to be calculated at some point of time and, whe- 
ther in the form of income or not, to enure for 
the benefit of the first-mentioned person, or 

(b) the receipt or accrual of the income operates to in- 
crease the value to such first-mentioned person of 
any assets held by him or for his benefit, or 

€> 

(c) such first-mentioned person receives or is entitled 
to receive at any time any benefit provided or to 
be provided out of that income or out of moneys 
which are or will be ‘available for the purpose by 
reason of the effect or successive effects of the as- 
sociated operations on that income and assets 
which represent that income, or 

(d) such first-mentioned person has power by means 
of the exercise of any power of appointment or 
power of revocation or otherwise to obtain for 
himself, whether with or without the consent of 
any other person, the beneficial enjoyment of the 
income, or 

(e) such first-mentioned person is able, in any man- 
ner whatsoever and whether directly or indirectly, 
to control the application of the income. 

(5) In determining whether a person has power to en- [s. 44 D ( 6 )1 
joy income within the meaning of this section, regard shall 

be had to the substantial result and effect of the transfer 
and any associated operations, and all benefits which may 
at any time accrue to such person as a result of the trans- 
fer and any associated operations shall be taken into ac- 
count irrespective of the nature or form of the benefits. 

(6) For the purposes of this section — I s -, ■ 44° ( 7 ) 

v a )J 

(a) ‘assets’ includes property or rights of any 

kind, and ‘transfer’ in relation to rights includes 

the creation of those rights; 

(b) ‘benefit’ includes a payment of any kind; [ s .44D(7)(fc)] 

and 

(c) ‘ capital sum’ means — [s. 44 D v 2), 

(i) any sum paid or payable by way of a loan or re- part "'* 
payment of a loan; and 

, (ii) any other sum paid or payable otherwise than 
as income, being a sum which is not paid or 
payable for full consideration in money or 
money’s -worth 



IMtDPKQl 


[i 44D(7)W1 
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[* 44D (8)1 


ti 44D (9)1 


Clauses 96-97 

preferences to 

' ’ or accumulations of income in to which, 

shares m or vjhom, those 

a^S'H.Tincome y or Ls= P accumulations are or 
have been transferred, Ml0 shall 

(e) „ e „ 

(!) °’ "■ 

* tion 6, clause (6) [4B] 

(7) The provisions of this n S J^ss»ated opera- 

?r n cmrd 0 o n uf 0 h^S^n,enccmen.,o, this Ac. 

(81 Where any pemon has “ ^ 8 *e 'prcmsions « ! 
on any income deemed to be bis : uen ti y received by 

Sis section, and Ihat .ncome . J. gg, it shall not 

»rm?drKr e mVait a o" y h^,ncome for the pur- 

poses of this Act 

s„,„ „ (1) Where theowner ^^reffrrid" to as P the 

Avoidance of section and in sub-sections ( ) ' t es an( j 

tax by cer- own er ) sells or transfers 1 those secur; 11 . |he reS uU 
buy. back or « acquires the secunha. th • payable 

tions in »eeu the transac tion is that any lnieresi _ therwlse than 
S respect of the securities i is “"‘MS, uhe- 
r» 44 e(j )1 by the owner, the interest payable . arEea bl e to mcome- 
ther it would or would not have been e g be ^eem- 

tax apart from the provisions of th s ~b.cct.on ^ 
ed for all the purposes of this Act , to oe 
owner and not to be the income of any other pe 

(2) The references in sub-section (1) to hu^ng^^ 

or re-acquiring the securities shall ™,i?f^£unties, so 
references to buying or acquiring s s e ur ^ 

however, that where similar securities are benign )o 
quired the owner shall be under no greater liabl ty , 
income tni than he would have been w^er lithe ong 
securities had been bought back or re-acquired 


tmEMl 
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pxra.] 


,i F (t) 8c (3) Where any person touted flJty 

and s 44F during any pretnous year any beneficial mteres t0 

securities, and the result of any transaction m reS pect of 
such securities or the income thereof « that, m resP re _ 
such securities, within such year, either no mco 
ceived by him or the income received by him w ^ 

the sum to which the income would have amounte 
income from such securities had accrued * from 

and been apportioned accordingly then the xncom 
such securities for such year shall be deemed to oe 
come of such person ' 
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Clause 97 


(4) The provisions of sub-section (1) or sub- [s.^f ( 3) 

section (3) shall not apply if the owner, or the person who proviso ] 
has had a beneficial interest in the securities, as the case 

may be, proves to the satisfaction of the Income-tax Offi- 
cer — 

(a) that here has been no avoidance of income-tax , or 

(b) that the avoidance of income-tax was excep- 

tional and not systematic and that there was not 
in his case in any of the three preceding years anj- 
avoidance of income-tax by a trans- 
action of the nature referred to in sub-section (1) 
or sub-section ( 3 ). 

( 5 ) Where any person carrying on a business which I s -44 £(3)] 

consists wholly or partly in dealing in securities buys or 
acquires any securities, and sells back or re-trans- 

fers the securities, then, if the result of the transaction is 

that interest becoming payable in respect of the securities 
is receivable by him, no account shall be taken of the 
transaction in computing for any of the purposes of 
this Act the profits arising from or loss sustained in the 
business. 

( 6 ) Sub-section ( 5 ) shall have effect, subject to any [ s . 44 Efo)] 
necessary modifications, as if references to selling back or 
re-transferring the securities included references to selling 

or transferring similar securities. 

( 7 ) The Income-tax Officer may by notice in writing [s.44E(6), 

require any person to furnish him within such time as ear,ier half -J 

he may direct (not being less than twenty-eight days), in 
respect of all securities of which such person was the owner 

or in which he had a beneficial interest at any time during 
the period specified in the notice, such particulars as he 
considers necessary for the purposes of this section and 
for the purpose of discovering whether income-tax has 
been borne in respect of the interest on all those securi- 
ties 

(8) For the purpose of this section. — t s ' 44 


(a) ‘interest’ includes a dividend; 

(b) ‘securities’ includes stocks and shares; 


(c) securities shall be deemed to be similar if they 
entitle their holders to the same rights against 
the same persons as to capital and interest and the 
same remedies for the enforcement of those rights, 
notwithstanding any difference in the total nominal 
amounts of the respective securities or in the fonn 
in which they are held or the manner in which 
they can be transferred. 
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Clauses 98-101 
. CHAPTER XI 

SUPER-TAX 

A-Pnncpal prow*** jn .. 
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' the purpose of realising interest on sue 
ties. 
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Clauses 101-107 


(ii) any interest payable on money borrowed for the 
purpose of investment in such securities by the as- 
sessee. 

(1) All the provisions of this Act relating to the charge Section 102 

assessment, collection and recovery of income-tax shall Applicability 

apply, so far as may be and save as otherwise provided, provisions 
to the charge, assessment, collection and recovery of su- s “ pe [" ax ’ 
per-tax. f s -5 8 (Opart] 

(2) Save as expressly provided in any other section in [Sec. 58 (i), 
this Chapter , the provisions of sections 3, 167 174 (a)(i) and part] (vii) 
(ii), 188 and 200 (1) [Section 3, section 19, section 20, and 

First Proviso to sub-section ( 1 ) of section 41, section 8 , 3 id 
proviso] and of Chapters VII and VIII and sections 295 
and 311, and rule 3(c) (ii) of the First Schedule [chapters 
relating to income on which no income-tax is payable and 
rebate of income-tax] shall not apply to the charge, assess- 
ment, collection and recovery of super-tax. 

Without prejudice to the generality of the provisions section 103 
of section 99 [section providing that the total income for Avo j(j ance of 
income-tax shall be the total income for super-tax also] super-tax. 
the provisions of sections 97(2), 97(3), 97(4), 97(7), and 279 r New i 
[44E(2), 44F(3), Proviso and 44E(6)] apply in relation to [ c r. Ss. 44 e 
super-tax as they apply in relation to income-tax, with and 44 F] 
the modification that references therein to income-tax 
shall be construed as references to super-tax. 

B. — Incomes which do not form part of total income for 

super-tax 

Where the income of an unregistered firm or other section 10 i 

association of persons not being a company has been as- Share in un _ 

sessed to super-tax, : the share of a partner in the registered 

income of the firm or the amount of such income which firm or. asso- 
is proportionate to the share of a member of the associa- elation of 
tion, as the case may be, shall not be included in his total persons ’ 

, income for the purposes of super-tax prov 5 j 2n< * 

Any income of a co-operative society , in respect where- Secuon 105 
of no income-tax is payable by it by virtue of the provi- Co-operative 
sions of section 82 [14(3), for income-tax], shall not be societ f- 
included in its total income for the purposes of super-tax r [ s - *4 ( 3 ) for 

J Super-tax.] 

Any dividends received by a member of a co-operative Section 106 

society from the society shall not be included in his total Dividends 

income for the purposes of super-tax. froni G ’’ 0 ?‘ 

J erative socie- 

Any income derived from the letting of go- js ec , 4 ( 4 ) 

downs or warehouses for storage, processing or facilitating forSuper-tax] 
the marketing of commodities by an assesse, which is an Section 107 
authority constituted under any law for the time being Marketing 
in force for the marketing of commodities, shall not be in- societ >\ 
eluded in its total income for the purposes of super-tax. [uper-tax '] ° r 
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Clause 109 


bKivn to 8 m Dividends received by a company from an 

ftomcmim Indian company formed and registered after the 31st day of 
companies March, 1952 shall not be included m its total tncome f or the 
1* 5 ( A(i)W purposes of super-tax, inhere — 

fs 56 A (rt(*l ( 1 ) the Central Government is satisfied that the Indian 
part 1 company is wholly or mainly engaged m an indus- 

try for the manufacture or production of any one 
or more of the items speeded m sub-section (3), 
and 


, s ba(iU o1 (u) the Indian company fulfils the following condi 
v tions, namely 

(a) it is not formed by the splitting up or recons- 
truction of business already m existence, 

(b) it ts not formed by the transfer to it of budding, 
machinery or plant used in a business tohich teas 
at any time being earned on, and 

(c) it employs ten or more workers tit a manufac- 
turing process earned on tmth the aid of power, 
or employs twenty or more workers in a manu- 
facturing process earned on without the atd of 
power. 

I* S6A Ol (2) The exclusion specified m cub-section (1) shall 
apply also to dividends payable to a company m respect 
of any fresh capital raised by an Indian company after 
the 28th day of February, 1953, by public subscription for 
the purpose of increasing the production of, or starting a 
separate unit of, any one or more of the items specified in 
sub section (3) 

rs 56\ (t) (3) The items referred to tn sub-sections (1) and (2) 

W P** 1 ) are the following , namely — 


(1) Coal including coke and other derivatives, 


(2) Iron and steel, 

(3) Motor and aviation fuel, kerosene crude oils and 
synthetic oils (not being oil exploration), 

(4) Heavy chemicals including fertilizers, 

(5) Heavy machinery used in industry including ball 
and roller bearing and gear wheels and parts 
thereof, boilers and steam generating equipment, 

(6) Machinery and equipment for the generation, 
transmission and distribution of electric energy, 


(7) Non ferrous metals including alloys, 

(8) Paper including newsprint and paper board. 

(9) Internal combustion engines, 

(10) Power-driven pumps, 
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Clauses 108-111 


(11) Automobiles; 

(12) Tractors: 

(13) Cement: 

(14) Electric Motors; 

■ (15) Locomotives; 

(16) Rolling Stock: 

(17) Machine Tools: 

‘ (18) Agricultural Implements; 

(19) Ferro-manganese; 

(20) Dye-stuffs; 

as specified in the First Schedule to the Industries (Deve-65 or 1951 
lopment and Regulation) Act, 1951. 

C — Rebate of super-tax. 

(1) Where under the provisions of section 89. [15B for Sectlon 109 
income-tax] an assessee is entitled to a deduction of income- tf^ritabic f ° r 
lax in respect of any sum paid as donation, he shall also purposes. 0 
be entitled to a deduction, from the amount of super-tax ri5B-f or super 
with which he is chargeable on his total income, of an lax, pan and 
amount equal to the super-tax calculated at the aver- S.i7(3),part.] 
age rate of super-tax on such sum. 

(2) The provisions of this section do not apply to a [S. 15B (l) 

company. lst prov.] 

(1) The assessee shall be entitled to a deduction, from ^vivest b° 
the amount of super-tax with which he is chargeable on 

his total income, of an amount equal to the super-tax cal- trial undertak- 

culated at the average rate of super-tax on profits or gains ,J igs- 

derived from an industrial undertaking, in cases where 

and to the extent to which income-tax is not payable on guper-tax & 

such profits or gains under section 85 [15C for income- s.i7(3),part.] 

tax]. 

(2) A shareholder shall be entitled to a deduction, from 
the amount of super-tax with which he is chargeable on 
his total income, of an amount equal to the super-tax cal- 
culated at the average rate of super-tax on so much of any 
dividend paid or deemed to. be paid to him by an indus- 
trial undertaking as is attributable to that part of the pro- 
fits or gains on which he is entitled to a deduction of su- 
per-tax under this section. 

Where the assessee is a partner of a registered firm, section ill - 
he shall be entitled to a deduction, from the amount of Share (r0m 
super-tax with which he is chargeable on his total income, registered 
of an amount equal to the super-tax calculated at the aver- firm. 
age rate of super-tax on the following sum, that is to 

sa V— supenta* ° r 

• the amount which represents the difference between— S ec° VI i S 7 
(i) the assessee’s share in the total income of the ( 3 ) P ar ‘-] 
firm, and 
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Clauses 111-114 


Section! 12 
Rel ef for sa! 
ary rece ved 



(n) his share m the total income of the firm as re- 
duced by the income-tax, if any, pavable by the 
firm, at the rate of income-tax applicable to its 
total income, on the amount of its income from 
all sources other than from any business earned 
on by it 

the shares m either case being computed in the manner 
laid douin in section 69 [section 16(1) (b)I 

The provisions of section 90 [Section 60(2)) apply tn 
relation to super-tax as they apply »n relation to income- 
tax 

D— Additional super-tax on undistributed profits 


Sect on m (1) Subject to the provisions of sub-secUon (2) and of 
Super tax on sections 114, 115, and 116 [Sec 23A, sub-sections (2), (8) 
tmdjmbwrd and (9)), where the Income-tax Officer is satisfied that in 
income of respect of any previous year the profits and gains dtstnbu- 
certain j e( j as dividends by any company within the twelve mon- 
T'Sfiii ths immediately following the expiry of that previous 
part i year are less than the statutory percentage of the distn 
butable income of the company of that previous year, 


the Income-tax Officer shall make an order in 

writing that the company shall apart from the sum de- 
termined as payable by it on the oasts of the assessment 
under section 147 or 148 [23], be liable to pay super- 
tax at the rate of — 


(a) fifty per cent, in the case of an investment com- 
pany, and 

(b) thirty-seven per cent in the case of any 
other company, 

on the undistributed balance of the total income of the 
previous year, that is to say, on the distributable income 
as reduced by the dividends actually distributed, 

if any 

(S 23A (!) ( 2 ) The Income tax Officer shall not make an order 

^ J under sub section (1) if he is satisfied — 

(i) that, having regard to the losses incurred by the 
company in earlier years or to the smallness of 
the profits made in the previous year, the payment 
of a dividend or a larger dividend than that dec- 
lared would be unreasonable, or 
In) that the payment of a dividend or a larger divi- 
dend than that declared would not have resulted 
m a benefit to the revenue 

Section m 

Spccairrov. , No ord er under section 113 [s 23A{1) operative part) 
a o ns for cer- snail be made — 


ts 23A (2)J 


W *** fhe case of an investment company which has 
distributed not less than ninety per cent of its 
distributable income, or 
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Clauses 114-117 

(ii) in the ease of any other company whose distribu- 
tion falls short of the statutory percentage by not 
more than five per cent, of its distributable in- 
come; or 

(iii) in any case where according to the return made 
by a company under section 143 [22] it has dis- 
tributed not less than the statutory percentage of 
its distributable income, but in the assessment 
made by the Income-tax Officer under section 147 
or 148 [231 a higher total income is arrived at 
and the difference in the total income does not 
arise out of the application of section 150(1) Pro- 
viso or section 150(2) [proviso to section 13] or 
section 148 [sub-section (4) of section 23] or the 
omission by the company to disclose its income 
fully and truly; 


unless the company, on receipt of a notice from the 
Income-tax Officer that he proposes to make such an or- 
der, fails to make within three months of the receipt of 
such notice, a further distribution of its profits and gains 
so that the total distribution made is not less than the sta- 
tutory percentage of the disributable income. 

No order shall be made by the Income-tax Officer under Sectl0n "5 
section 113 [s. 23A(1) operative part] unless the previous Approval of 

approval of the Inspecting Assistant Commissioner Actant S 

has been obtained, and the Inspecting Assistant Com- Commission- 

missioner shall not give his approval to any order proposed er. 

to be made by the Income-tax Officer until he has given the [*• 2 3 A ( 8 M 

company concerned an opportunity of being heard. 


Nothing contained in section 113 [s. 23A (1), operative Section 116 
part] Shall apply — Savings for 

company in 

(a) to any company in which the public are substantial- are^sufastan- 

ly interested; or dally imer- 

(b) to a subsidiary company of such company if the [s!^ a ( 9 ).] 
whole of the share capital of such subsidiary com- 
pany has been held by the parent company or by 

its nominees throughout the previous year. 

(1) For the purposes of section 116 S “ t,on ” 7 

[23A(9)] a company shall be deemed to be a company in w ^ c ™ pan> 'j'° 
which the public are substantially interested — public are 

substantially 

(a) if it is a company owned by the Government or in interested.” 
which not less than forty per cent, of the shares are l scc ; 2 3 A 
held by the Government; ^/cW 

(b) (t) main 
part, cl use 
(b) (ii) ■ nd 
cl use (b) 
(iii) main 
para, earlier 
half.] 



Clause 117 

(b> if it is a public company 
b pames -Act, 1956, and— 


defined m the Com- 


pomes Act, lnao. , 

(i) its shares (nct hemg shares ^eMjtled & 

K ; rate of dividend whether v carT ying not 

ther right to P artl ^P^ te of th ^ voting power have 
less than fifty per n ^| lon a\iy to, or acquired un- 
been allotted unconditionally i , ^ pre - 

X^tinnallv by, and were tnroui. , men t 


views year beneficially held ^ ^ state 

or a corporation established ny t inclu dmg ■ 

[23A(1) operative part] apply; 

A Provided that m the case of any ^^a/Exp 2], this 
i 3 d referred to m clause "he words "not less than 
(,> Pr ° Vl not less than forty per cent 

been substituted, pre - 

(11) TJ&SE 

S"d"f«“oKVmbers ot the P^ ^ 

Clu, riB 

or held by five or less pe^ons 

,A Provided that in the case ot any ( ?P* c ' > g^ xp 21, 

6*1 A referred to in cl f “ e ‘"'iv’a? J t?c 'he v ords “moretM” 

(,") *1 this Clause ehaUa^r„^ orc , han sl3llJ per cent 

been substituted , persons 

(2) In computing the number of 

l FxDi*na?t<£ aforesaid,— established by 

clause (b), ^ the Government or “5 .^Act or a company to 

W a Central, State or Provincial Art or^ [23A(l) 
which the provisions of . u not be taken 

operative part] do not apply, snail 
into account, and 

(b) persons who are relatives ^^^e^person together 
sons who are nominees of .any other P as a sltlg le 

with that other person shall be ired 
sec- 33 A person (< 

ILL 0 -’- -*s - 

“ “ descendant, brother or sister 


sub-claust 

(«0 J» 

^alf ' part 1 
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Clauses 118-120 

For the purposes of sections 113 and 114 [23A (1), sub- 
stantive part and (2)], “distributable income” means the 
total income of a company as reduced by — 

(a) the amount of income-tax and super-tax payable by 
the company in respect of its total income, but 
excluding the amount of any super-tax payable 
under section 113 [s. 23A(1) operative part]; 

(b) the amount of any other tax levied under any law 

for the time being in force on the company by the 
Government or by a local authority in excess of the 
amount, if any, which has been allowed in comput- 
ing the total income; 

(c) any sum in respect of which a deduction of income- 
tax is allowed under the provisions of section 89 
[15B]; and 

(d) in the case of a banking company, the amount ac- 
tually transferred to a reserve fund under section 
17 of the Banking Companies Act, 1949. 

For the purposes of sections 113. 114 and 120, [Sec. 23A, 
sub-section (1) Operative part, sub-section (2) and Explana- 
tion 2], “investment company ” means a compnay whose busi- 
ness consists wholly or mainly in the dealing in or holding 
of investments. 

For the purposes of sections 113 and 114 [23A(1), 

substantive part and 23A (2)] “statutory percentage” 
means, — 

(i) in the case of an investment company 100%. 

(ii) in the case of an Indian company whose business 

consists wholly in the manufacture or processing of goods 
or in mining or in the generation or distribution of electri- 
city or any other form of power 45%. 

(iii) in the case of an Indian company, a part only of 
whose business consists in any of the activities specified in 
clause (ii) — 

(a) in relation to the said part of the company’s busi- 


ness 45%. 

(b) in relation to the remaining part of the company’s 
business — 

(1) if it is a company which satisfies the conditions 

specified in sub-clause (a) of clause (iv) 90% 

(2) in any other case 60% 


the said percentages being applied separately with 
reference to the amounts of profits and gains 
attributable to the two parts of the company’s 
business aforesaid as if the said amounts were 
respectively the total income of the company in 


Section 118 
“Distributa- 
ble income”, 
[s, 23 A (1). 
part.] 


10 of 1949. 

Section 119 
“Investment 
company.” 
£Xew] 


Section 120 
“Statutory 
percentage”, 
[s. 23 A, 

Expl. 2] 
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Clatwes 124-125 

iccnon .n (1) Where a person is a hjm^ro^his be- 
S-“ M^Total income shaU I *” d Tpayl.e on h* 

is^fes&trisis 

SSS&Ssss***''. 

.i._ .t,„ mnnuums of suo-secii UII * ' A t 


[» 17(0 , Jft 

prov earlier 
part] 


tax snau oe «,b-sectton (2) of 

H] Where under the proyisums of j ncom e tax Act 

S-s5S§l3SKffi‘^ 

SHjSSESfc** 

had K been his total '"“Stl Vorld income 
total income beats to his total 

1 ,41 Where any P.-Tofficer that he was 

,] , u b-tection (1) satisfies the Income-tax Offi. ler Iarot ,on 

by sufficient cause Item matar, :« ir proo ision 

referred to tn that sub “jfJTiKB on the first occasion on 
el .911 of the Indian Income tax Act IWd on i th , said Act 

which he became assessable under mis dec laration 

os the case may be and hj^habditt to SSt V any yean 

has not resulted in reducing his liabuuy to va i of 

ihr Income tax Officer may, with the previous rr per son 
the Inspecting Assistant Commissioner. expiry of the 

S mSethe declaration at ^y Ume f ; S effect m 

period specified and T *' Jc b de ^ ; n which the declar®. 

relation to the assessment lor the >S™t been completed 
tion is made (if such aasessment had not e' fter 

before such declaration! and all assessmen , 

of an assessee not .being 


[» 17 (0» and 

prov] 


Section 
Tax or 
tal gai 


before such declaration! ana an — bemg a 

5 Where the total income of “ Sounder the head 
5 company, includes any mcome chargeable w by ^ on 
8““ “ ‘ Capital gams , the tax v j 

“£*» Ho ‘“‘al income shall he- on 

(a) the amount of income-tax and superd ^ E <1 rf 5UC h 

bis total income as reduced by tne amw 


companies 
l» 17(6) 
opening lines 
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Clauses 125-127 

inclusion, had the total income so reduced been his 
total income, plus 


[s. 17 (6) 

clause (i) 
part.] 


(b) an amount of income-tax determined in accordance !>■ 17 ( 6 ) (ii) 
with the following formula, that is to say — main para.) 

v YxCG 
T- 2 / 3 CG 

where — 

X stands for the amount of income-tax referred to in 
the beginning of this clause, 

T stands for the total income of the assessee (which in- 
cludes capital gains), 


CG stands for the income chargeable under the head 
“Capital gains ” included in the total income of the 
assessee, and 


Y stands for the income-tax which would have been 
payable on the total income of the assessee as re- 
duced by two-thirds of the amount of the income 
chargeable under the head “Capital gains” included 
in his total income, had the total income so reduced 
been his total income : 


Provided that— , [ s . t 7 (6) (ii) 

(i) where the total income does not exceed theP rov ' s ° ] 

sum of ten thousand rupees, the amount payable 
under clause (b) shall be nil; and 

(ii) in no case shall the amount payable under clause 
(b) exceeds one-half of the amount, if any, by 
which the income chargeable under the head 
“Capital gains” exceeds the sum of five thousand 

runees Section 126 


Where the total income of a company includes any 4 
income chargeable under the head ‘‘Capital gains”, the tax case ofcom- 
paydble by it shall be — panies. 


(a) the amount of income-tax with which it is charge- [s. 17 (7), 

able on its total income, and P ari -1 

(b) the amount of supertax with which it is charge- 
able on its total income as reduced by the amount 
of such inclusion, had the total income so reduced 
been its total income. 


CHAPTER XIII 
INCOME-TAX AUTHORITIES 


A. — Appointment and' control Section 127. 

There shall be the following classes of Income-tax income- ax 
authorities for the purposes of this Act, namely : — authorities. 

(a) the Central Board of Revenue, I s - sWl 

(b) Directors of Inspection, 

(c) Commissioners of Income-tax, 



Clauses 127-130 ma<; 

« « sgSssiss^ - 

come-tax or Inspecting 
Income-tax 

(e) Income-tax Officers, and 

(f) Inspectors of Income-tax 

(11 The Central Government : 

S=£ 

Aub** K,e * . 

We S 0, SfGove r rnS 5 Sla“| 

Si A", the rales andorders^ttheCrator pub] c g and 

and Sec the conditions of sermoiv Officers of Class 11 

5(3) eaiti-r te appoint as many Inrom me _ tav as he thmlJ P 

, \ice and as many Inspectors 01 Central Gov- 

“ ern»qMfS^^ 

^ s< "' gBSsartwaU 

« . U) Board of **- 

Con tol of un der the direct control 01 

Authorities nue 

rSTr. 5 ^.! Inspecting *»^*^S^!S'to 

~ 5 („ shall 1 be subordtnate to the Director^ ^jurisdiction 

1)1 & < S3sr&i»*i. otheDl . 

p-r- sb) ( 3 ) Income-tax Officers shall be ; sl Jordma e and the 
(K)l rector of Inspection the Comrruss within vihose 

15St« JlSSEr- 1 *, £S5R nn«nf- 

whom they are appointed to mark an authority * 

tar authority to whom sald oulc 

subordinate «,h-sectton (2) "P l ‘ 

Explanation — For the purposes of su Direc tor of 

rector of Inspect ton” does not inspection, and f°J 

Inspection of on Assotast DircctoroJInspect . , w „ 

, he purposes of "^“'Ct Director of lnsiect.on 
s„,„ does not include an Assistant Director J exeOT tion 

S™.;.’™ ( 1 ) All officers and persons emp toyed ^tractions 

», ■ 2 * of this Act shall observe and follow! 
nn« h an d directions of the Central Board ol nevu 
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Clauses 130-131. 


Provided that no such orders, instructions or directions 
shall be given so as to interfere with the discretion of the 
Appellate Assistant Commissioner in the exercise of his 
appellate functions: 

Provided further that all such orders , instructions and 
directions of a general nature affecting assessees shall be 
published in the of India Gazette. 

(2) The Director of Inspection, the Commissioner or the 
Inspecting Assistant Commissioner, as the case may be, may 
issue such instructions as he thinks fit for the guidance of 
any Income-tax Officer subordinate to him in the matter 
of any assessment 


B- Jurisdiction 

(1) Directors of Inspection shal^ -subject to the 

control of the Central Board of Revenue, perform such func- 
tions of any other Income-tax authority as may be assigned 
to them by the Central Government. 

(2) Commissioners shall perform their func- 

tions in respect of such areas or of such persons or classes 
of persons or of such incomes or closes of income or of such 
cases or classes of cases as the Central Board of Revenue 
may direct, and where such directions have assigned to 

two or more Commissioners the same area or the 

same persons or classes of persons or the same incomes or 
classes of income or the same cases or classes of 
cases, they shall have concurrent jurisdiction sub- 
ject to any orders which the Central Board of Revenue 
may make for the distribution and allocation of the work to 
be performed. 

(3) (a) Appellate Assistant Commissioners 

shall perform their functions in respect of such persons or 
classes of persons or of such incomes or classes of income 
or in respect of such areas as the Central Board of Revenue 
may direct, and, where such directions have assigned to 

two or more Appellate Assistant Commissioners 

the same persons or classes of nersons or the same incomes 
or classes of income or the same area, in accordance with 
any orders which the Central Board of Revenue may make 
for the distribution and allocation of the work to be per- 
formed. 

(b) The Central Board of Revenue may transfer an 
appeal from one Appellate Assistant Commissioner to ano- 
ther. 

(4) Inspecting Assistant Commissioners -and 

Income-tax Officers shall perform their functions in respect 
of such persons or classes of persons or of such incomes or 


[New] 


[Sec. 5(7B) 
earlier part.] 


Section 131 
Jurisdiction 
of income-tax 
Authorities 
[Sec. 5 (iA) 
jatter par_,J 

[Sec. 5 (2), 

latter part] 


[Sec. 5(4), 
latter pan.] 


[New] 


[s- 5(5) 

earlier part.] 
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Clause 131 

^ 

**K£3E 8S£ 

sioners *v. e same incomes o , -^hich the 

and allocation 

SfSSK b? P—* 

The Commissioner may, y ^^erred 

,£4f spe<Sl order m vgtmj S? 

Red case or class of cases or j j » cting Assistant ^ ur 

•»"rS^'SS^ 

SIS ££. 

hereunder to the shall be deemed to be Q 0 rnrm <> 

et “ dth5 °* 

siorer respecttsely - ^ fine- 


^45ssK5Kgs3S 

b> the ta«»ng£* aVe appointed to work 
unde' whom they a Pi~ notification 

wmrnMmst 

Such notification Offccr «W 

*“* J UMto “ , n reject 

aJVSSSPSE assfai r -; 7oppmal 
“ME* &'%“?, $T‘ comml! ' 

sioner in any matter shall P Ap - 

*> *■ to lhc 

Commissioner and order 

(c) any appeal ichich trould ho®* I^,muSoner to * hc 

of the Appellate Assistant Commi^o mxs . 

H,nh Court shall he from the order oj toe 
sumer to the High Court 


IScc. 5(6fl 


tNwl 

r«e*l 
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Clauses 132-134 


(1) The Commissioner may, for reasons to Section 132 

be recorded in writing, transfer any case from one In- rans f er of 
come-tax Officer subordinate to him to another also sub- case from one 
ordinate to him, and the Central Board of Revenue may, ’ncome-tax 
for reasons to be so recorded, transfer any case from any t0 an ' 
Income-tax Officer to any other [ s . r ‘ 5 ( 7 ^) 

(2) The Commissioner or the Central Board of Reve- ^j£, r P anj’ 
nue, as the case may be, shall, before passing any order un- r New n 

der sub-section ( 1 ), give the assessee a reasonable oppor- L 
tunity of being heard in respect of the proposed transfer. 

( 3 ) The Commissioner or the Central Board of Reve- [New] 
nue, as the case may be, may, in special cases and for 
reasons to be recorded in writing, dispense with the giving 

of such opportunity as is referred to in sub-section ( 2 ), but 
the assessee shall, in every such case, be entitled to make 
a representation to the Commissioner or the Central Board 
of Revenue, as the case may be, against the order of trans- 
fer within one month of the date on which he comes to 
know of the order. 


( 4 ) Transfer of a case under sub-section ( 1 ) [s.5 - (7A), 

may be made at any stage of the proceedings, and shall main para, 
not render necessary the re-issue of any notice already is- lat,er P art -1 
sued by the Income-tax Officer from whom the case is 
transferred. 


Explanation . — -In this section, “case”, in relation to any 
person whose name is specified in the order of the trans- |? xp]n 
fer, means all proceedings under this Act in respect of 
any year ( including a past year ) which may be pending on 
the date of the transfer, and includes all proceedings un- 
der this Act which may in respect of any year ( including 
a past or a future year) be commenced after the date of 
the transfer 


Whenever in respect of any proceeding under this Act Section 133 
an Income-tax authority ceases to exercise jurisdiction, Change of 
and is succeeded by another who has and exercises jurisdic- incumbent of 
tion, the Income-tax authority so succeeding may continue an office - 
the proceeding from the stage at which the proceeding was ^' ain 
left by his predecessor : 

Provided that the assessee concerned may demand [s.5 (7C), 1st 
that before the proceeding is so continued the previous rov -l 
proceeding or any part thereof be re-opened or that be- 
fore any order for assessment is passed against him he be 
reheard. 


(1) For the purposes of sections 260, 265, 267(2), 271 Section 134 
and 272 [Section 33(2), earlier part , section 33(4), section Authority 
33A, section 33B(1), section 66(1), section 66(2), 66(3), 66(5), competent to 
66(7)] the Commissioner referred to therein shall, in rela - take or cont !" 

tion to an assessee, be the Commissioner having for the proceedings'. 1 11 
time being jurisdiction over the assessee. ' [New] 
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Clauses 134-135 


_ 

« hSSS^sS&S 

sessee — - Vwunness. P«> Ies - 

Section « 3 a 


Income-! 3 * 
OG.-er e-J>* 
led to »« 
P 6i(0) 


P 64(2)1 


* mmxK an assessee «MtfK2kES 

sssSSSehSSej 


£S-SEfgr£%=-“- 

fession or vocation is situate . u be jessed 

(2 , In af ! gfoggll fteTrSS which he resides, 
by the Income-tax Ollice SK tvon „ to 


tie-tax Officer ot tne a.™ n „ t0 

■ *■" ^mi^oners wnwn q{ Rc%cnue 


p 64(3) ^ 

prov earlier 
part] 

p 64(3). and 

prov latter 
part.] 


l« 64(4)] 


V 64(5)1 


places ujunm *n« Mncerne d or, u "w 

by the CoXX clntol Board of Revenue 

.. aSre pTv.ded that 

net* Shan not her* 

led in question by an assessee- 

(a) if be has made a return _ 22(1)1 311(3 *£? 

under section 143 ^ busmess, pro- 

stated therein his principal place uj 
fessicn or \ocation, or alter 

(b) gAE ^Vth^undJ 

^‘JgSfifSS’&^.-S* ° ,3 ”~ 

by^alle^et^K SSStfS® 

(4), the Income-tax Officer shall, ^ "f' for detenrnnaUon 

th SK . 

conferred by or under this Act 0 arising or 

in respect of any income v ,,t anoointed. 

received within the area for which he is appo 

(7) The provisions of sub-section (1) 311(3 su 
(2) shall not apply to any assessee— tj, e 

(a) on whom an assessment or re-assessment ^ t be 
purposes of this Act has been, is 1 b ein § or Q f 
made in the course of any case in respect 
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a Commissioner appointed without refer- 

ence to area under section 131(2) [Sec. 5(2), latter 
part] is exercising the functions of a Commissioner, 

or 

(b) where by any direction given or any distribution 

or allocation of work made by the Commissioner 

under section 131(4) [Sec. 5(5), earlier 

part] or in consequence of any transfer made un- 
der section 132 [Sec. 5(7A), main para], a particular 
Income-tax Officer has been charged with the 
function of assessing that assessee, or 

(c) who or whose income is included in a class of per- 
sons or a class of incomes specified in any notifi- 
cation issued under section 131(7) [S. 5(6)]; 

but the assessment of such person shall be 

made by the Income-tax Officer for the time being charged 
with the function of making such assessment by the Central 

Board of Revenue or by the Commissioner to whom 

he is subordinate, as the case may be. 

C — Powers. 

(1) The Income-tax Officer, Appellate Assistant Com- Section 136 

missioner and Commissioner shall, for the purposes of ower regar- 

this Act, have the same powers as are vested in a court 

under tne Code of Civil Procedure, 1903 when trying 0 f CV idcnce 
a suit in respeet of the following matters, namely : — etc. 

(a) discovery and inspection; L Sec - 37(01 

(b) enforcing the attendance of any person, including 5 of >9° 8 
any officer of a banking company and examining 

him on oath; 

(c) compelling the production of books of account and 
other documents; and 

(d) issuing commissions. 

(2) Where any Income-tax authority exercises any 
powers referred to in sub-section (1), it shall follow, so ewJ 
far as may be, the same procedure as a court under the 
said Code. 

(3) Subject to any rules made in this behalf, any au- [Sec. 37 ( 3 )] 
thority referred to in sub-section (1) may impound and 

retain in its custody for such period as it thinks fit any 
books of account or other documents produced before it 
m any proceeding under this Act: 

Provided that an Income-tax Officer shall not — ' 

(a) impound any books of account or other documents 
without recording his reasons for so doing, or 

(b) retain in his custody any such books or documents 
for _ a period exceeding fifteen days (exclusive of 
holidays) without obtaining the approval of the 
Commissioner therefor. 
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[» 37(4)1 

45 of i860 
Section 137 
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Claiiscs 136-138 

(4) Where any person uA^er « tg* “ £*<?*» 

«. fejfgsAr^ Sc£S£ 3JS 

count or outer before any incur' account 

SSfiS£a 383 S&* 

the purpose referred to 

(5) Any proceeding before ?" y b “" judicial proceeding 

m uSS>S 5l »“’SSoi Vs'ani 228 «d for the 

o' «- - Income- 

tax Officer 1 specially U atdhorised 1I by^the )e ^ 0 o imlSS10ner m 
• this behalf may, . . — v« 


behalf may, vvhere be 

(i) enter and search any budding «£ rf «=ount« 

odier^ocumeids^hKh g^'proOTeding^i^d^r^di’.s 

f“'."> r h. or J. C i'r,“ In'd emmme them, if f»” d ’ 


5 of 1898. 


Achmayb” f3. “ d CTanU ”' r ‘X’r^ documents 

w SsSS®*Sr7; 

"ls«rhS||g§L?' 

or relevant to, any P™e=dmB w oder^ 

5 nd ^rreSmglo searffes shall apply. *> 
a,“ may be. to seacfhes under this section 


as may oe, xo 

The Income-tax Officer, ? ' Commissioner may. 
•*““ 95 missioner or the Inspecting As 

F <r.XS for the purposes of this Act.- return 

l “ 581 Of WJ-a- o'f.Kartners of the «n» and 
their respective shares, 

ager and the members of the family, 

with a return of the names of the persons ddres ses, 
S » trustee, guardian or agent, and of their 
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Clauses 138-141 

(4) require any assessee to furnish a statement of the 
names and addresses of all persons to whom he has paid 
in any previous year rent, interest, commission, royalty or 
brokerage, or any annuity, not being an annuity taxable 
under the head “Salaries”, amounting to more than four 
hundred rupees, together with particulars of all such pay- 
ments made; 

(5) require any dealer, broker or agent or any person 
concerned in the management of a stock or commodity Ex- 
change to furnish a statement of the names and addresses 
of all persons to whom he or the Exchange has paid any 
sum in connection with the sale, exchange or transfer of a 
capital asset, or on whose behalf or from whom he or the 
Exchange has received any such sum, together with parti- 
culars of all such payments and receipts; 

(6) require any person, including a banking company 
or any officer thereof, to furnish information in relation 
to such points or matters, or to furnish statements of ac- 
counts and affairs verified in the manner specified by the 
Income-tax Officer, the Appellate Assistant Commissioner 
or the Inspecting Assistant Commissioner, giving informa- 
tion in relation to such points or matters as, in the opinion 
of the Income-tax Officer, the Appellate Assistant Commis- 
sioner or the Inspecting Assistant Commissioner; will be 
useful for. or relevant to, any proceeding under this Act. 

The Income-tax Officer, the Appellate Assistant Com- section 139 
missioner or the Inspecting Assistant Commissioner, or Power to 
any person subordinate to him authorised in writ- inspect tegi- 
ing in this behalf by the Income-tax Officer, the Appellate companies ° 
Assistant Commissioner or the Inspecting Assistant Com- [ s . 39 ] 
missioner, may inspect, and if necessary, take copies, or 
cause copies to be taken, of any register of the members, 
debenture holders or mortgagees of any company or of any 
entry in such register. 

The Director of Inspection, the Commissioner and the Section 140 
Inspecting Assistant Commissioner shall be competent to p^ctors of 
make_ any enquiry under this Act, and for this purpose shall inspection 
have all the powers that an Income-tax Officer has under and inspect- 

this Act in relation to the making of enquiries. ir >g Assistant 

Commission- 
ers etc. 

0 - 5 (7B). 

latter pan.] 

D — Disclosure of information. 

( 1 ) All particulars contained in any statement made, Section 141 
return furnished or accounts or documents produced under P r ^ 5 ^ t ^ n of 
the provisions of this Act, or in any evidence given, or af- prohibited! 1 
fidavit or deposition made, in the course of any proceedings [s. 54 (1)] 
under this Act, other than proceedings under Chapter XXIII 
[Existing Chapter VUI-Offences and penalties], or in any 
record of any assessment proceeding, or any proceed- 1 of 1872 
ing relating to the recovery of a demand, prepared 
for the purposes of this Act, shall be treated 


v 
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Clause 141 

as confidential, and notwithstanding anything contained u 
» «Ji 8, 4 the Indian Evidence Act, 1872, no court shall, save as pro- 
vided in this Act, be entitled to require any pubhc sen ant 
to produce befoie it any such return, accounts, documents 
or record or any part of any such record, or to give evidence 
before it m respect thereof 

{« st to. (2) Wo public servant shall disclose any particulars 
ear erpan] ^ joined m such statement, return, accounts docu 
ments, evidence affidavit, deposition or record 


(3) Nothing in this section shall apply to the disclo- 
sure — 


[« St (3) (*) 3 


tS of i860 


(a) of any such particulars for the purposes of a Prose- 
cution /or any offence under the Indian Penal 
Code, 1860 in respect of any such statement, return, 
accounts, documents, evidence, affidavit or deposi 
tion or for the purposes of a prosecution /or any 
offence under this Act, or 


I» 51 ( 3 )( b )l (b) of any such particulars to any person acting m the 

execution of this Act where it is necessary or 
desirable to disclose the same to him for the pur- 
poses of this Act , or 


t Ne '*'3 (c) the substance o / any material to an assessee, being 

-el eiant material gathered lor the purposes oj 
maktng an assessment under section 147(3) [Sec 
twn 23(3)/ or under section 148 [Section 23(4)] 
without disclosing any information which might 
enable the assessee to identify the person to whom 
the material relates or 


l* 51 (3) Ml 


1‘ 51 (31(4)) 


IN«*1 


of iy>8 


of 19 jS 


(d) of any such particulars, where the disclosure is oc- 
casioned by the lawful employment under this Act 
of any process for the service of any notice or the 
recovery of any demand, or 

(e) of an} such particulars to a civil court in any 
suit or proceeding to which Government or an} 
Income-tax authority is a party, which relates to 
any matter arising out of any proceeding under 
this Act or under any other law for the time being 
in fore® authorising any Income-tax authority to 
exercise an> powers thereunder, or 

(f) (i) of any such particulars contained m any ac- 
counts, or 

(u) o/ any registered document of which a certified 
copy can be obfatned under the protnsions of the 
Indian Registration Act, 1903, or 

(ut) o/ a balance sheet or audit report or profit end 
loss occounts filed under the Companies Act, 1956 
or any other Act relattng to companies 
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Clause 141 

to a civil court in any suit or proceeding to which 
the person who produced the accounts, registered 
document, balance sheet, audit report or profit and 
loss account, or his representative-in-interest , is a 
party, if the particulars, registered document, ba- 
lance sheet, audit report, or profit and loss account 
are relevant to any matter in issue in such suit or 
proceeding; 

(g) of any such particulars to the Comptroller and Au- [s- 54 ( 3 ) ( e )l 
ditor-General of India for the purpose of enabling 
him to discharge his functions under the Consti- 
tution; or 

(hj of any such particulars to any officer appointed by £s. 54 ( 3 ) (f)] 
the Comptroller and Auditor-General of India or 
the Central Board of Revenue to audit income-tax 
receipts or refunds; or 

(i) of any such particulars, relevant to any inquiry [Sec. 54 (3) 
into the conduct of an official of the Income-tax fe)l 
Department, to any persons appointed Commis- 
sioners under the Public Servants (Inquiries) Act, 

1850, or to an officer otherwise appointed to hold 37 of 1850 
such inquiry, or to a Public Service Commission 
established under the Constitution, when exercis- 
ing its functions in relation to any matter arising 
out of any such inquiry ; or 

(j) of any such particulars relevant to any inquiry [Sec. 54 (3) 
■ into a charge of misconduct in connection with (£g)-] 

income-tax proceedings against a legal practitioner 
or chartered accountant, to the authority referred 
to in section 324 (3) [Section 61(3)], when exer- 
cising the functions referred to in that sub-section 
_ , or 

(k) of any such particulars by any public servant, [Sec. 54 ( 3 ) 
where the disclosure is occasioned by the lawful ( h )l 
exercise by him of his powers under the Indian 

Stamp Act, 1899. to impound an insufficiently 2 °'f *899 
stamped document; or 

(l) of such facts, to an authorised officer of the Gov- [Sec. 54 ( 3 ) 

ernment of any country outside India which has (i).] 
entered into an agreement with India for the grant- 
ing of relief in respect of or avoidance of double 

taxation , as may be necessary for the purpose 

of enabling such relief or a refund under section 
92 [49A] to be given or such avoidance under that 
section to be made effective; or 

(m) of such facts, to an officer of a State Government [?«=- 54 ( 3 ) 
as may be necessary for the purpose of enabling 

that Government to leyy or realise any tax im- 
posed by it ; or 
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Clauses 141-142 

r fLo rentral Govern- 

“SSSSSfctKK-J!. 

^Sung^t duly to exercise such powers, 

(p) of such facts, to any ^ 3 quah?icaUon! i d 
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(t) o£ any such particular to the J^^numstration 
cuee Property appointed under the * purp0 se ot 
of Evacuee Property Act, „ im p 0 sed upon 

enabling him to discharge the duties imp 

him by or under the said Act 


him by or under the said Act prod uc- 

(4) Nothing in this section shall “PP ^ document 

non by a public servant betore a court^any ^ state - 

dectaration or affidavit Med, Ser section 1BJ 

ment or deposition made m a I’ . tmO j"' , evl dence by 
[25A1 or sections 191 to 193 or to the giving 
a public servant in respect tnereoi „ u hltc 

(5) In this section, "public senjant”means an 
servant employed m the execution of this Aa as ^ 

* Section «45 Nothing m section 141 ^ohibit the voluntas/ 

Saving regar d uced m preceding section} shall pr gu h-section (!) 
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Clause 143 
CHAPTER XIV 

PROCEDURE FOR ASSESSMENT 

(1) (a) Every person , if his total income, or the Section 143 

total income of any other person in respect of Retum of m - 
which he is assessable under this Act , during comc ' 
the previous year exceeded the maximum [s. 22 ( 1 )] 
amount which is not chargeable to income-tax 
shall furnish, to the Income-tax Officer having 
jurisdiction to assess him, on or before the 30 th 
day of June of each financial year, a return of 
his income or the income of such other person 
during the previous year, in the prescribed form 
and verified in the prescribed manner and set- 
ting forth such other particulars as may 

be prescribed: 

Provided that the Income-tax Officer may in his discre- 
tion extend the date for the delivery of the retum in the 
case of any person or class of persons: 

Provided further that no such return need be furnished 
by any such person if he has already furnished a return 
of income for such year in accordance with the provisions 
of sub-section (2) [22(2)]. 

(b) Where a return of income has been sent under 
clause (a) to an Income-tax Officer who has no 
jurisdiction to make the assessment, it shall be 
his duty to forward the return to the Income- 
tax Officer having jurisdiction. 

(2) In the case of any person who, in the Income-tax I s * 22 ( 2 )]. 

Officer’s opinion , is assessable under this Act, whe- 

ther on his own total income or on the total income of any 

other person during the previous year, the Income-tax Offi- 
cer may before the end of the relevant assessment year 
serve a notice upon him requiring him to furnish, within 
thirty days from the date of service of the notice, a retum 
of his income or the income of such other person during that 
year, in the prescribed form and verified in the prescribed 

manner and setting forth such other particulars as 

may be prescribed 

Provided that the Income-tax Officer may, in his dis- 
cretion, extend the date for the delivery of the return. 

(3) If any person has sustained a loss in [s. 22 ( 2 -A), 

any previous year under the head ‘Profits and gains of busi- P art 0 
ness, profession or vocation’, and such loss or any part there- 
of would ordinarily have been carried forward under sec- 
tion 73(2) or 74(2) [Sub-section (2) of section 24], such per- 
son, or the person assessable in respect of the total income 

of such person, shall, if he has not been served with a notice 
under sub-section (2), furnish on or before the 30 th day 
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ci, eh further time 
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Clause 145 


the tax pa3 r able by the assessee, on the basis of his return 
and the accounts and documents, if any, accompanying 
it 


(2) In making any assessment under this section due 
effect shall be given to — 

(a) the allowance referred to in section 32(2) [para (b) 
of the proviso to section 10(2)(vi)], and 

fb) any loss carried forward under section 73(2) or 74 
(2) [24(2)]. 

(3) A partner of a firm may be provisionally assessed 
under sub-section (1) in respect of his share in the income 
of the firm , if its return has been received, even if the 
return of the partner himself has not been received. 

(4) A firm may be provisionally assessed under sub- 
section (1) as an unregistered firm, except in the following 
cases, where it shall be assessed as a registered firm — 

(a) where the firm was assessed as a registered firm for 
the latest assessment year for which its assessment 
has been completed , and it has before the date 
prescribed for the purposes of this clause, filed its 
application for registration or declaration under 
section 191(7) [section for declaration] for the as- 
sessment year for which the provisional assessment 
is to be made; 

(b) where no regular assessment has been made on the 
firm for any assessment year preceding the assess- 
ment year for which the provisional assessment is 
to be made, and the firm has, before the date pres- 
cribed for the purposes of this clause, filed its appli- 
cation for registration, or declaration as aforesaid, 
for the assessment year for which the provisional 
assessment is to be made. 

- (5) After a regular assessment has been made any 

amount paid or deemed to have been paid towards the pro- 
visional assessment made under sub-section (1) shall be 
deemed to have been paid towards the regular assessment; 
and where the amount paid or deemed to have been paid 
towards the provisional assessment exceeds the amount pay- 
able under the regular assessment, the excess shall be re- 
funded to the assessee. 

(6) Nothing done or suffered by reason or in consequ- 
ence of any provisional assessment made under this section 
shall prejudice the determination, on the merits, of any 
jssue which may arise in the course of the regular assess- 
ment 

13 — 1 Law Com./o8 


[s. 23B (1), 

earlier part.] 


[s. 23B (1), 

latter part.] 


[s. 23 B (2)] 


[s. 23 B (3)] 


[New. See 
Notification 
No. 83 of 3-9- 
1949 of the 
Ministry of 
Finance, 
Revenue 
Division.] 


[s. 23 B (7)] 


[s 23 B (8)] 
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Section 147 

Asjasra*nt. 

I« *3(1)1 


.he purpose of the ossessmeni 143 

(11 Where n relum hos been •SSjet requin- 

and shall determine the sum pay ame y 


and shall determine the sum pay: 
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(?) Where a return has been J*® 1 * JJJjJS Shout re- 
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l« 23 ( 2 )) 
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attend at the Income-tax Officer’s office or to produce, or 
to cause to be there produced, any evidence on which such 
person may rely in support of the return. 

(3) On the day specified in the notice issued under sub- [ s . 23 ( 3 )] 
section (2), or as soon afterwards as may be, the Income-tax 
O Deer, after hearing such evidence as such person may pro- 
duce and such other evidence as the Income-tax Officer may 
require, on specified points, and after taking into account 
all relevant material which the Income-tax Officer has 
gathered and which the Income-tax Officer is competent to 
take into account, shall, by an order in writing, assess the 
total income or loss of the assessee, and determine the sum 
payable by him or refundable to him on the basis of such 
assessment. 


( 1 ) 

(a) 


(b) 

(c) 


If any person— Secfon , 4 g. 

fails to make the return required by any notice Best J ud s* 
given under section 143 (2) [sub-section (2) of Assess ' 
section 22 ] and has not made a return or a revised 
return under section 143(4) [sub-section (3) of sec- I s - ?3 4) 

finn 991 main para, 

non ZZj, or earlier part. 

fails to comply with all the terms of a notice is- 
sued under section 146(1) [sub-section (4) of sec- 
tion 22 ], or 

having made a return, fails to comply with all the 
terms of a notice issued under section 147 [section 
re: assessment under 23(1) (2) & 23(3)], 


the Income-tax Officer, after taking into account all rele- 
vant material which the Income-tax Officer has gathered 
and which the Income-tax Officer is competent to take into 
account, shall make the assessment of the total income or 
loss to the best of his judgment and determine the sum 
payable by the assessee or refundable to the assessee on 
the basis of such assessment. 


(2) The Income-tax Officer shall, in every order under [New] 
sub-section ( 1 ), refer to the material on the basis of which 
the assessment is made. 

For the purposes of sections 147 and 148, [two preced- Section 149 . 
ing sections regarding assessment and best judgment] the “Relevant 
relevant material which the Income-tax Officer is compe- matenal ” 
tent to ' take into account in respect of an assessee inclu- [New] 
des— 

(a) market conditions in the previous year of the trade 
in which the assessee was- engaged in the previous 
year, 

(b) rates of protits disclosed by the accounts of other, 
persons engaged in the same line of trade, and 

(c) rates of pro-fits determined in the case of the asses- 
see in assessments for earlier or subsequent years. 
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Sect on 159 
Method o r 
accounting 


(1) Income chargeable under the head Profits 

and gams 0 / business, profession or vocation" or Income 
from other sources " shall be computed in accordance 
with the method 0 ! accounting regularly employed by the 
assesses 


I» 13 Provt Provided that if though the accounts are correct and 
to, part] complete to the satisfaction of the Income-tax Officer , the 
method employed is such that, m the opinion of the In- 
come-tax Officer, the income cannot properly be de- 

duced therefrom, then the computation shall be made upon 
such basis and in such manner as the Income-tax Officer 
may determine 


l* >3 ytan- ( 2 ) Where the Income-tax Officer Is not satisfied about 
10 , pan ] correc { ncss or if, e completeness of the accounts of the 

assessee, or where no method of accounting has been re- 
gularly employed by the assessee, the Income-tax Officer 
may make an assessment tn the manner provided in sec- 
tion 148 [23(4) mam para, part regarding best judgment 
assessment] 


Section 151 
Reopening of 
assessment ai 
the instance 
of the asKj- 
* r e » 

IS 37] 


Where an assessee assessed under section 148 [23(41] 
makes an application to the Income-tax Officer, unthin 
one month from the service of a notice of demand issued 
m consequence of the assessment, for cancellation of the 
assessment on the ground — 


{ 1 ) that he was prevented by sufficient cause fmm 
making the return required by section 143 [22], 
or 


(u) that he did not receive the notice issued under 
section 146(1) [22(4)] or section 147 [23(2)], or 
(in) that he had net a reasonable opportunity to comply 
or was prevented by sufficient cause from comply- 
ing, with the terms of the notices referred 

to tn clause (it), 

the Income-tax Officer shall, if satisfied about the exis- 
tence of such ground, cancel the assessment and proceed 
to make a fresh assessment in accordance with the provi- 
sions of sections 147 and 148 [section 23] 

If— 

(a) the Income-tax Officer has reason to believe that 
by reason of the omission or failure on the part of 
an assessee to make a return of his income under 
section 143 [22] foT any assessment year or to dis- 
close fully and truly all material facts necessary 
for his assessment for that year, income char- 
geable to tax has escaped assessment for that year, 


Section 159 
Income es- 
cap ng assets 


fest 34 (t) 

clause (a), 
pan-J 


Lk 34 pi-1, notwithstanding that there has been no omission 

danse (b), failure as mentioned in clause (a) on the part 

P 3 * 1 ! of assessee, the Income-tax Officer has m con- 

sequence of information in his possession reason 
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Clauses 152-155 

to believe that income chargeable to tax 

has escaped assessment for any assessment year, 


he may, subject to the provisions of sections 153 to 159 I s * 34 (>) 
[other sections in group dealing with escaped in- para 

come] assess or reassess such income or recompute p J 

the loss or the depreciation allowance, as the case may be, 
for the assessment year concerned ( hereafter in sections 
153 to 159 [other sections in the group for escaped income] 
referred to as the relevant assessment year). 


Explanation. — Production before the Income-tax Offi- [s. 34 (1) 
cer of account books or other evidence from which mate- iixpl-] 
rial evidence could with due diligence have been discover- 
ed by the Income-tax Officer will hot necessarily amount 
to disclosure within the meaning of this section 


For the purposes of section 152 [section regarding in- Section 153 . 
come escaping assessment], tlie following shall also be “ Iac ° me , 
deemed to be cases where income chargeable to tax has escaped as- 
escaped assessment, namely — sessment” 

Meaning. 


(a) where income chargeable to tax hSs been un- r s . 34 ^ 

l ’der-assessed ; or first para’ 

clause (a), 

(b) where such income has been assessed at too part, and 

low a rate : or • clause (b), 

part]. 

(c) where such income has been made the subject of 
excessive relief under this Act ; or 


(d) where excessive loss or depreciation allowance has 
been computed. 

( 1 ) Before making the assessment, reassessment, or re- Section 154. 
computation under section 152 [section regarding income whe £» 
escaping assessment], the Income-tax Officer shall serve on]],,.’,^ lias 
the assessee, or, if the assessee is a company, on the prin- escaped as- 
cipal officer thereof, a notice containing all or any of the sessment. 
requirements which may be included in a notice under [s. 34 (i)> 
section 143(2) [section £2(2)] ; and the provisions of this second para. 
Act shall, so far as may be ; apply accordingly as if the pan -* 
notice were a notice issued under that sub-section. 


(2) The Income-tax Officer shall, before issuing any h- 34 ( 1 ) 
notice under this section, record' his reasons for doing so... \ st P™.Y: 

° clause (m) 

part.] 

(1) The notice under section 154 [section regarding Section 155 - 
notice] may, subject to the provisions of sub-section (2) Time-limit t 
and of section 157 [section regarding sanction], be issued — fbrnotlcc - 
(a) in cases falling under clause (a) of section 152 I s - 34 (0. 

[section regarding income escaping assess- * e a c r °? para ' 

ment],— P 1 

(i) at any time, if the income chargeable to tax £^4 clause 

which has. escaped assessment or has been un- platter half 
der-assessed or assessed at too a low rate or has past.] 



Clauses 155-157 


34 <0 >« 

rov clause 
) lat er 
alf pan 
nod frcdl 




Li-avr 

ea I er half] 

[« 34 (0 

s cond para 
part] 


been made the subject of excessive relief under 
this Act or the loss or depreciation allowance 
which has been computed m excess amounts to 
or is likely to amount to fifty thousand rupees 
or more for the relevant assessment year 

(h) within a period of sixteen years from the end 
of the relevant assessment year, where the case 
does not /alt under sub clause (i) of this clause 
and the income chargeable to tan: which has 
escaped assessment or has been underassessed 
or assessed at too low a rate or has been made 
the subject of excessive relief under thts Act 
or under the Indian Income tax Act 1922 or the 
loss or depreciation atlou ance which has been 
computed tn excess under this Act or under the 
said Act amounts to or is likely to amount to 
one lakh of rupees or more tn the aggregate for 
the sixteen assessment years (including assess 
ment years under the said Act) immediately pre 
ceding the assessment year tn which such notice 
is issued 

(in) within a period of eight years from the end of 
the relevant assessment year, tn any other case, 

(b) in cases falling under clause (b) of section 152 
[section regarding income escaping assessment] 
within a period of four years from the end of the 
relevant assessment year 

(2) If the person on whom a notice under section 
154 [section re notice] ts to be served is a person treated 
as the agent of a non resident under section 173 [s 43] 
and the assessment or reassessment to be made in pursu 
ance of the notice is to be made on him as agent of such 
non resident the notice shall not bi_ issued after the ex- 
piry of a period of tuo years from the end of the relevant 
assessment year 


ProvTon'fbr Notwithstanding anything contained in sub-section (1) 
cases where or section (2) of seetton 15 5 [preceding section] but 
assessment > subject to the provisions of section 157 [section regarding 
a pursuance sanction] the notice under section 154 [section regarding 
pn arrnraie V not!ce l be l s$ued at any time for the purpose of mak 
ppe ing an assessment or re-assessment on the assessee or any 
ind 34 Prov P er ® on ‘ n consequence of or to give effect to any finding 
la er hair SJL „,?. c * 10n contained m an order under section 259 263 
i* t] 269 27 1 or 272 [section 31 33 33A 33B 66 or 66A] passed 
tn the case of the assessee 


^ notice shall be tssued under seetton 154 [sec- 
ssue of n re 8ardmg notice] after the expiry of eight years from 
no « -he the relevant assessment year unless the Cen 

I* 34 («) mi tra * % oar “ of Revenue is satisfied on the reasons re 
Prov a corded by the Income tar Officer that it is a fit case for 
( ) pa-«J the issue of such notice 
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Clauses 157-16Q 

(2) No notice shall he issued under section 154 [section [>• 34 (0>.i. st 
regarding notice] after the expiry of four years from the r ° v '- c! - (“')> 
end of the relevant assessment year, unless the Commis - partJ 
sioner is satisfied on the reasons recorded by the Income- 
tax Officer that it is a fit case for the issue of such notice. 

(1) In an assessment or re-assessment made under Section 158 - 
section 152 [section regarding income escaping assessment], Other Pro- 
file tax shall be chargeable at the rate or rates at which it visi0ns 

would have been charged had the income not escaped as- I s - 34 (0 and 

sessment or full assessment, as the case may be. _ proV '-' 


(2) Where an assessment is reopened in circumstan- [s. 34 (2)] 
ces falling under clause (b) of section 152 [section regard- 
ing income escaping assessment], the assessee may, if he 
has not impugned any part of the original assessment order 
for that year either under sections 254 to 256 [30] or under 
section 272 [33A], claim that the proceedings under section 
152 [section regarding income escaping assessment] shall be 
dropped on his showing that he had been assessed on an 
amount or to a sum not lower than what he would be right- 
ly liable for even if the items alleged to have escaped asses- 
sment had been taken into account, or the assessment or 
computation had been properly made : 


Provided that in so doing he shall not be entitled to 
reopen matters concluded by an order under section 271 
[33B] or section 161 or 162 [35] or by a decision under 
section 263 [66] or section 269 [66A], 

An assessment or re-assessment under section 152 
[section regarding income escaping assessment] shall he 
completed within the time, if any, limited by section 160 [34 
(3)]. 

(1) No order of assessment shall be made under 

section 147 or 148 [23] at any time after — 

(a) the expiry of four years from the end of the ass- 
essment year in which the income was first 

assessable ; 'or 


(b) the expiry of four years from the issue of a notice 
under section 283(1) [28(3)], in a case falling under 
section 280(1) (c) [s. 28(1) (c)]; or 

(c) the expiry of one year from the date of the filing 
of a return or a revised return under section 143 
(4) [22(3)]; 

whichever is latest. 


Section 159 . 
Saving re- 
gard.ng time 
limit for 
completion. 
[New] 

Section 160 . 
Time limit 
for comple- 
tion of assess- 
ments and 
reassessments 

I s - 34 (3). 

main para, 
part] 

[New] 

(Contrast s. 
34 ( 3 )> man 
para, words 
“other than 
. . .applies”). 

[New] 


(2) No order of assessment or re-assessment shall he 
made under section 152 [section re : income escaping as- 
sessmentl — 

(a) where the assessment or re-assessment is to he 
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.Clause 160 


[i 34 (3). 
Pan} 


(b) 


made under clause (a) of that secnan , [see- 
tion re. income escaping assessment], after the 
expiry of four years from the end of the ass ® s iT 
ment year in which the notice under section 154 
I section re notice! was served ; 


where the assessment or re-assessment is to be 
made under clause (b) of that section [section re; 
income escaping assessment], a/ten— 


(i) the expiry of four years from the end of the 
assessment year in which the income was first 
assessable, or 


(u) the expiry of one year from the date of service 
of the notice under section 154, [section re: 
notice], 
whichever is later 


(3) The provisions of sub-sections (1) and (2) shall not 
apply to the following classes of assessments and re-assess- 
ments, which may be completed at any time — 

(» 34 _(3)» (i) where a re-assessment is made under section 151 

and prov [071 

earlier half] L Ji 

I* 3 i ( 3 ). (») where the assessment or re-assessment is made on 

snJ Prov the assessee or any person m consequence of or to 

latter hair, give effect to any finding or direction contained 

P ar ‘l in an order under section 259, 263, 269, 271, or 272 

[section 31, 33, 33A, 33B, 66 or 66A] 


Explanation 1 — In computing the period of h- 
l» 5 (7Qh nutation for the purposes of this section, the time taken in 
and prov} reopening the whole or any part of the proceeding or in 
giving an opportunity to the assessee to be reheard under 
section 133 Proviso [5 (7C) 1st Prov], or any period dur- 
ing which the assessment proceeding is stayed by an order 
or injunction of any court, shall be excluded 
[New] „ Explanation 2. — Where, by an order under section 259, 
263, 269 271 or 372, [31 section 33, section 33A, section 
33B section 66 or section 66A] any income is excluded 
from the total income of the assessee for an assessment 
year, then, an assessment of such income for another as- 
sessment year shall, for the purposes of section 156 and 
this section [34(3), 2nd Proviso, latter half both parts], 
be deemed to be one made in con sequence of or to give 
effect to any finding or direction contained tn the said 


[New] 


•>gi ® — Where, by an order under section 259, 

26 3 271 or 272 [31 section 33 section 33A, 

section 33 B, section 66 or section 66A] any income is ex - 
eluded from the total tncome of one person and held to be 
the income of another person, then an assessment 0 / such 
income on such other person shall, for the purposes of sec- 
*ion 156 and this section [34(3), 2nd Proviso, latter half 
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both parts] be deemed to be one made in consequence of 
or to give effect to any finding or direction contained in 
the said order, provided such other person was given an 
opportunity of being heard before the said order was 
passed, 

( 1 ) With a view to rectifying any mistake apparent Section 161. 

from the record — Rectification 

of mistake 

(a) the Income-tax Officer may amend any order of [ s . 35 (,) ; 

assessment or of refund or any other order, passed mam para, 
by him : P ar il 

(b) the Appellate Assistant Commissioner may amend [ s . 35 (,), 

any order passed by him in appeal under section main para, 
259 [31] ; P ar 0 

(c) the Commissioner may amend any order passed by [ s . 35 (i), 

him in revision under section 272 [33A] or section main para, 
271 [33B], pan] 

(2) Subject to the other provisions of this section, the [ s- 35 (,) 

authority concerned — main para 

(a) may make an amendment under sub-section ( 1 ) P ^ 
of its own motion, and 

(b) shall make such amendment for rectifying any 
such mistake which has been brought to its notice 
by the assessee. 

(3) An amendment which has the effect of enhancing [s. 35 ( 1 ), 1 st 
an assessment or reducing a refund or otherwise increas- P rov -i 

ing the' liability of the assessee, shall not be made under 
this section unless the authority concerned has given no- 
tice to the assessee of its intention so to do and has allow- 
ed the assessee a reasonable opportunity of being heard. 

(4) Where an amendment is made under this section, p^ew] 
an order shall be passed in writing by the Income-tax 
authority concerned. 

(5) Where any such amendment has the effect of re- [s. 35 ( 3 )] 
ducing the assessment, the Income-tax Officer shall make 

any refund vffiich may be due to such assessee. 

( 6 ) Where any such amendment has the effect of en- [ s 35 ( 4 )] 
hancing the assessment or reducing a refund already 
made, the Income-tax Officer shall serve on the assessee 

a notice of demand in the prescribed form specifying the 
sum payable, and such ‘notice of demand shall be deemed 
to be issued under section 163 [section 29], and the provi- 
sions of this Act shall apply accordingly. 

(7) Save as otherwise provided in section 162 or sec- [sec. 35 ( 1 ), 
tion 193 (4), [s. 35(5) to 35(10) or sec. re: cancellation of mai " P ara > 
registration ], no amendment under this section shall be part J 
made after the expiry of four years from the date of the 

order sought to be amended. 
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Section 162 
other amend 
meats 

f* 33 <5)1 


[New] 


1‘ 35 (8)1 


(1) Where m respect of any completed assessment of 
a partner in a firm it is found — 

(a) on the assessment or reassessment of the firm, or 

(b) on any reduction or enhancement made in the in- 
come of the firm under section 161(1), 259, 263, 
269, 271 or 272, [section 31, section 33, section 33 A, 
section 33B, section 66, section 66A or section 35(1)3, 


that the share of the partner m the income of the firm has 
not been included in the assessment of the partner or, if 
included, is not correct, the Income tax Officer may amend 
the order of assessment of the partner with a view to the 
inclusion of the share in the assessment or the correction 
thereof as the case may be, and the provisions of section 
161 [35(1) to (4)] shall, mutatw-mutandis, apply thereto, 
the period of lour years specified in sub-section (7) of 
that section being reckoned from the date of the final order 
passed m the case of the firm 


(2) Where in respect of any completed assessment of 0 
member of an association of persons it is found — 

(a) on the assessment or re-assessment of the associa- 
tion, or 


(b) on any reduction or ^enhancement made in the in- 
come of the association under section 161(1), 259, 
263 269, 271 or 272, [section 31, section 33, section 
3dA, section 33B section 66, section 66A or section 
35(1)]. 

that the share of the member in the income of the asso- 
ciation has not been included m the assessment of the mem- 
ber or, tf included, is not correct, the Income-tax Officer 
may amend the order of assessment of the member unth a 
ineu> to the inclusion of the share in the assessment or the 
correction thereof, as the case may be, and the prouwions of 
section 161 [35(1) to (4)] shall, mutatis-mutandis, apply 
thereto, the penod of four years specified in sub-section (7) 
of that section being reckoned from the date of the final 
order passed in the case 0 / the association 


Provided that nothing in this sub-section shall affect 
the provisions of section 87 clause (v) [14(2)(b)3 


(3) Where, as a result of proceedings initiated under 
clause (a) of section 152 [section corresponding to existing 
section 34(1) and (2)) a firm or an asso- 

ciation of persons is assessed or reassessed , and 

the income-tax Officer concerned is of opinion that it is 
necessary to compute or recompute the total income of a 
partner m tne firm or a member of the association of per- 
sons as the case may be, the Income-tax Officer 

may proceed to comoute or recompute the total income and 
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Clause 162 

determine the sum payable on the basis of such computation 
or recomputation and make the necessary amendment; and 
the provisions of section 161 [35Q.) to (4)] shall mutatis- 
mutandis apply thereto, the period of four years specified 
in sub-section (7) of that section being reckoned from the 
date of the final order passed in the" base of the firm or 
association, as the case may be. 

(4) Where the Income-tax Officer is satisfied that the fs. 35 (9)1 
income-tax payable by a company on its profits and gains 

out of which the company has declared a dividend, has not 
been paid within three years after the financial year in 
which the dividend was declared or within one year after 
the financial year in which the assessment of the company 
for the assessment year concerned was made } whichever is 
later, the amount of income-tax which a shareholder of the 
company is deemed himself to have paid in respect of such 
dividend under section 246 [49B], or the amount for which 
credit is due to him under section 246 [sub-section (5) of 
section 18] in respect of such dividend, shall be deemed to 
have been wrongly computed; and the Income-tax Officer 
may, notwithstanding anything contained in this Act, pro- 
ceed to recompute, such amount by reducing it in the same\ 
proportion as the amount of income-tax remaining unpaid 
. by the company bears to the amount of income-tax payable 
by it on such profits and gains, and make the necessary 

amendment: and the provisions of section 161 

[35(1) to (4)] shall mutatis mutandis apply thereto, the pe- 
riod of four years specified in sub-sectton (7) of that section 
being reckoned from the date on which the period of three 
years aforesaid has expired or the date on which the period 
of one year aforesaid has expired, whichever is later. 

(5) Where an allowance by way of development rebate [s. 35 (”)] 
v has been made wholly or partly to an assessee in respect 

of a ship, machinery or plant in any assessment year under 
section 33 [clause (vib) of sub-section (2) of section 10], 
and subsequently at any time before the. expiry of ten years 
from the end of the previous year in which the ship was ac- 
quired or the machinery or plant was installed — 

(i) the ship, machinery or plant is sold or otherwise 
transferred by the assessee 'to any person other than 
the Government: or 

(ii) the assessee utilises the amount credited to the . 
reserve account under the said section read with 
section 34 [section for conditions] — 

(a) for distribution by way of dividends or profits; or 

(b) for remittance outside India as profits or for the 
creation of any asset outside India; or ' - 

(c) for any other purpose which is not a purpose of 
the business of the undertaking; 
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the development rebate originally allowed shall be deemed 
to have been wrongly allowed, and the Income-tax Officer 
may, notwithstanding anything contained in this Act, 

recompute the total income of the assesses for the 
relevant previous year and make the necessary amendment, 
and the provisions of section 161 [s 35(1) to (4)] shall, muta- 
tis mutandis, apply thereto, the period of four years specified 
m sub section (7) of that section b^wg reckoned from the 
end of the previous year in which the transfer takes place 
or the money is so utilised 

[NewJ (6) Where any such debt or part of debt as is referred 

to in section 36(6)(i) [sub-clause (i) of clause (6) of section 
relating to deductions from business] is lonttcn off as irre- 
coverable in the accounts of the assessee for a previous year, 
and the Income-tax Officer is sat»s/ied that such debt or 
part thereof became a bad debt tn an earlier previous year, 
the Income tar Officer may, notwithstanding anything con- 
tained in this Act, allow such debt or part of debt as a 
deduction for such earlier previous year, and recompute the 
total income of the assessee for such earlier preutous year 
and make the necessary amendment, and the provisions of 
/section 161 [35(1) to (4)] shall, mutatis mutandis, apply 
thereto, the period of four years specified in sub-section (7) 
of that section being reckoned from the end of the preutous 
year tn which the debt ts actually written off as irrecover- 
able 


Section >6 
Nonce o 
demand 
I* 89) 


When any tax, penalty or interest is due in consequence 
of any order passed under or in pursuance of this Act, the 
Income-tax Officer shall serve upon the assessee a 

notice of demand in the prescribed form specifying the 
sum so payable 


Section 164 When in the course of the assessment of the total in- 
intimation of come of any assessee it is established that a loss 
, „ bas taken place which the assessee is entitled to have cam- 
t* 1 3 '' j-d forward and set off und^r the provisions of section 73(2) 
74(2) or 75(2) [24(2) (2B)], the Income-tax Officer shall 
notify to the assussee by an order in writing the amount of 
*2® i os . s as computed by him for the purposes of section 73 
(2), 74(2) or 75(2) [24(2) (2B)] 

j Whenever a registered firm is assessed, or an unregister- 
assessment of assessed under the provisions of section 190(b) 

firm 1 «( 5 )(d )1 the Income tax Officer shall notify to the firm 

[* s 3 ( 6)3 an order m writing the amount of its total income 

assessed and the apportionment thereof between the several 
partners 


Section 166 
Infonoaiion 
& returns 
fs 20A and 
Rule* 42A & 
«A) 


P The person responsible for paying any interest, 
not being Interest on securities”, shall on or before the 
tuteenth nay of June in each year, furnish to the Income- 
tax Officer having funsdiction to assess him, a return, in 
the prescribed form and verified in the prescribed manner, 
of the names and addresses of all persons to whom during 
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the previous financial year he has paid interest or aggregate 
interest exceeding such amount, not being less than four 
hundred rupees, as may be prescribed in this behalf, to- 
gether with the amount paid to each such person. 

(2) The prescribed person in the case of every Gov- [s. 21 .] 
ernment office, and the principal officer or the prescribed 
person in the case of every local authority, company or 
other public body or association, and every private employer 
shall prepare, and within thirty days from the 31st day of 
March in each year, deliver or cause to be delivered to the 
Income-tax Officer in the prescribed form and verified in 

the prescribed manner, a return in writing showing — 

(a) the name and, so far as it is known, the address, 
of every person who was receiving on the 31st day 
of March, or has received or to whom was due 

. during the year ending that date, from the Govern- 
ment, the authority, company, body, association or 
private employer, as the case may be, any income 
chargeable under the head “Salaries” of such 
amount as may be prescribed; 

(b) the amount of the income so received by or so due 
to each such person, and the lime or times at 
which the same was paid or due. as the case may 
be; 

(c) the amount deducted in respect of income-tax and 
super-tax from the income of each such person. 

(3) Where an employer deducts from the emoluments [*■ 58T] 
paid to an employee or pays on his behalf any contribu- 
tions of that employee' to an approved superannuation 
fund, he shall include all such deductions or payments 

in the return which he is required to furnish under sub- 
section (2), as provided by section 314 [58TJ. 

(4) The principal officer of every company which is an [ s . 19A] 
Indian company or a company which has made such effec- 
tive arrangerpents as may be prescribed for the declara- 
tion and payment of dividends in India shall, on or before 

the 15th day of June in each year, furnish to the prescribed 
officer a return in the prescribed form and verified in the 
prescribed manner of the names and of the addresses, as 
•entered in the register of shareholders maintained by the 
company, of the shareholders to whom a dividend or aggre- 
gate dividends exceeding such amount as may be prescribed 
in this behalf has or have been distributed during the pre- 
ceding year and of the amount so distributed to each share- 
holder. 

The principal officer of every company shall, at the Section 167- 
time of distribution of dividends, furnish to every person Certificate by 
receiving a dividend a certificate to the effect that the sh^ehold er s° 
company has paid or will pay income-tax or that no income- receiving 
tax is payable (as the case may be) on the profits which are dividends, 
being distributed and specifying such other particulars as r s . 20] 
may be prescribed. 
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[New] 


Clouse 168 
CHAPTER XV 

■ liability in special cases 

A Legal representatives 

jerson dies, his 

(1) ' (a) any 

his death shall ? , r( ~Tesentative and ma » “ ihe 

SS^»-“" ,hLeothof 

4‘" , ^*'fth“ S .e g a5 f representative, and 
taken agamst me y necordtrtg- 

(c) all the provisions of this Act sha ap 

, , h , deceased shall, for 

(3, The l^. represe: t deemed to be an assessee 
the purposes of this Act, sec ,,on 


purposes of this Ac, sec(ton 110 

(4) The prolusions of “^representative assessee su rf 


[i 24® 01 

part] 


(> 24® 0). 
part] 


%eV sfcUon rgffi&SXrm 

SresVXe’^ee *jff«£S 8 . 3-3 5 

[new section providing when rep tlon relating 

&ally liahlel case ^ representative as^ 

remedies against P r0 P e ^ in ^ the extent to w 
sessee] shall so far “s may be ana msxons 0 f this 
they arc not Representative assessee 

tion, apply m relation to a repr ^ 

C5] The liability of a legal representattve^un r (4) * e 
’’ £S t»e S Set “ 1SSW2 is capable o, — 

tng the liability 

(6) In this Chapter, “legal representative” mein es 
executor or administrator 
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_ B — Representative assessees — General provisions 

(1) For the purposes of this Act, “representative asses- Section 169 . 
see” means — “Representa- 

tive assessee. 

(1) in respect of the income of a non-resident specified [>42(1) main 
■ in section 9(i) [Section 42 ( 1 ), main para, earlier para, latter 

part], the agent of the non-resident, including a per- half > P ar 0 
son who is treated as such under section 173 [43]; 

(ii) in respect of income of a minor, lunatic or idiot, the [s. 40 ( 1 ), 
guardian or committee or manager or trustee who part] 

is entitled to receive or is in receipt of such income 
on behalf of such minor, lunatic or idiot; 

(iii) in respect of income which the t s - 4 1 l 1 )* 

Court of Wards, the Administrator-General, the para > 
Official Trustee or any receiver or manager (in- p J 
eluding any person, whatever his designation, who 

in fact manages property on behalf of another) 

appointed by or under any order of a court; 

receives or is entitled to receive, on 

behalf of any person, such Court of 

Wards, Administrator-General, Official Trustee, re- ■ 
ceiver or manager ; 

(iv) in respect of income which a trustee or [ s . 41 ( 1 ) 

trustees appointed under a trust declared by a main para, 
duly executed instrument in writing whether tes- part ^ 
tamentary or otherwise (including any Wakf deed 
which is valid under the Mussalman Wakf Valid- 

ing Act, 1913) receive or are entitled to receive on 6 or 1913 

behalf of ami person, such trustee or 

trustees 

( 2 ) Every representative assessee shall be deemed to pfcw-of. s. 42 
be an assessee for the purposes of this Act. 

( 1 ) Every representative assessee, as regards the in- Section 170. 
come in respect of which he is a representative assessee, lability of 
shall be subject to the same duties, responsibilities and lia- 
bilities as if the income were income received by or accru- r . . 
ing to or in favour of him beneficially, and shall be liable 

to assessment in his own name in respect of that income; pa "a, part, 
but any such assessment shall be deemed to be made upon 5.42(1), main 
him in his representative capacity only, and the tax shall , Pfifp* IaUer 
subject to the other provisions contained in this Chapter, hal ’ part ^ 
be levied upon and recovered from him in like manner and 
to the same amount as it would be leviable upon and re- 
coverable from the person represented by him. 

( 2 ) Any tax payable in respeef of any such assessment [New] 
shall be recoverable from the representative assessee. but _ 

to the extent only of assets belonging to the person whom 
he represents which may be or may come in his possession 
or under his management, disposal or control: 



INevf) 
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p “ a ' , equal to the amount so paid 
[New] 
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tional assets o£ the principal. - ■ 

Section 171 


al assets of the principal. PTSO naUy ltoW e 

Section 17* Every representotiue asscweejH^^^p^ capacity 

When .epee- f or any tax payable by him in n H ndisc harged, n 
tentative } f u 4 his liability j or tax remains htch ar * *n 

paid 

C — Representative assessee— special cases ^ 

(1) For the purposes of this Act, "agent rcl 
a non-resident includes any person tn Ind cst _ 

(a) tuho is employed by or on behalf o 

dent or the n0 n- 

'bl tvho has any business connection wi 
resident or 


Section 173 
Who may be 
regarded bj 
agent 

l* 43 nt« n 

para] 
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Clauses 173-174 


(c) through whom the non-resident is in receipt of any 
income or 


(d) who is the trustee of the non-resident : [s. 40 ( 2 )] 

Provided that a broker in India who , in res- [s. 43, 1st 

pect of any transactions, does not deal directly P rov -l 

with or on behalf of a non-resident principal but deals with 
or through a non-resident broker shall not be 


deemed to be an agent under this section in respect of such 
transactions, if the following conditions are fulfilled, name- 
ly 

(a) the transactions are carried on in the ordinary 
course of business through the first-mentioned 
broker; and 

(b) the non-resident broker is carrying on such tran- 
sactions in the ordinary course of his business and 
not as a principal. 

Explanation . — A person, whether a resident or a non- [s. 43, Expin.] 

resident, who acquires whether by sale, 

exchange transfer or relinquishment, a 

capital asset in India from a non-resident shall, for the pur- 
poses of charging to tax the capital gain arising from such 

sale, exchange, transfer or relinquishment, be 

deemed to have a business connection, within the meaning 
of this section, with such non-resident. 

( 2 ) No person shall be treated as the agent [s. 43, 2nd 

of a non-resident unless he has had an oppor- p ro v.] 

tunity of being heard by the Income-tax Officer as to his 
liability to be treated as such. 

Where any income in respect of which Section 174 . 

the persons mentioned in section 169(1) (iii) and (iv), [S. Charge of tax 
41(1) Part, as embodied in the clauses dealing with Court of or h< beneficki- 
Wards etc. and trustees in the newly added section defining ries un k nown 
representative assessee] are liable as representative asses- r s ,,, Ist 
sees, or any part thereof, is not specifically receivable on rev. earlier 
behalf of any one person, or where the individual shares of half, part] 
the persons on whose behalf such income or such part there- 
of is receivable ( which persons are hereinafter in this sec- 
tion referred to as the beneficiaries) are indeterminate or 
unknown, — 

(a) income-tax shall be charged — 

(i) as if such income or such [s. 41 (i), ist 

part thereof were the total income of an association latter 
of persons, or half > part] 

(ii) if such income or such part thereof is received by [s. 41 ( 1 ), ist 

a beneficiary, then at the rate or rates applicable ^v., earlier 
to the beneficiary, mod " 

as the Income-tax Officer may direct; and 

14 — 1 Law Com /58. 
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Explanation— In this section ezecu the estate of a 
administrator or other person administer! g 
deceased person. 
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Clauses 179-180 

The provisions of section 171 [New section authorising Section 179 . 
a representative assessee to recover tax paid from the prin- ^ 7 ' ,° r 

cipal] shall , mutatis-mutandis, apply in the case of an exe- recover tax 
cutor in respect of tax paid or payable by him as they paid. 
apply in the case of a representative assessee. [New] 


F — Succession to business, profession or vocation. 

( 1 ) Where a person carrying on any business, profes- Section 180. 
sion or vocation, ( such person hereinafter in this section Succession to 
being referred to as the predecessor) has been succeeded 

therein by another person (hereinafter in this section refer- than on death 
red to as the successor) who continues to carry on that busi- [s. 26 ( 2 ), 

ness, profession or vocation, the predecessor and the succes - ma;n P ara l 
sor shall, subject to the provisions of sections 13(2), 13(3), 

91(1) and 100 [section 25(4)] each be assessed in respect of 

his actual share, if any, of the income of the 

previous year, that is to say , — 

(a) the predecessor shall be assessed in respect of the 

income of the previous year upto the date of succes- 
sion, and \ 

(b) the successor shall be assessed in respect of the in- 
come of the previous year after the date of succes- 
sion. 

(2) Notwithstanding anything contained in sub-section I s - a6 (?)> 
( 1 ), when the predecessor cannot hie found, the assessment earlier 
of the income of the previous year in which the succession 

took place upto the date of succession, and for the previous 
year preceding that year shall be made on the successor in 
like manner and to the same amount as it would have been 
made on the predecessor 

(3) When the tax in respect of the income of ( s - 26 ( 2 )> 

such business, profession or vocation, for the previous year a er 

in which the succession took. place upto the date of succes- 
sion or for the previous year preceding that year, assessed on 

the predecessor, cannot be recovered from him, it shall be 
payable by and recoverable from the 'successor, and the 
successor shall be entitled to recover from the predecessor 
the amount of any tax so paid. 

(4) Where any business, profession or vo- f s - . 2 5M-) 

cation carried on by a Hindu undivided family para ’ 

is succeeded to, and simultaneously with the suc- 
cession or after the succession there has been a partition 

of the joint family property between the members or 
groups of members, the tax due in respect of the business, 
profession or vocation succeeded to upto the date of suc- 
cession shall be assessed and recovered in the manner pro- 
vided in section 181(4) and 181(6) [section 25A(2), remain- 
•ng part, as embodied in section on partition], but without 
prejudice to the provisions of this section. 



206 

Clause 181 
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Clauses 181-182 


(a) if the Hindu family carried on any business, pro- 
fession or vocation, be the Income-tax Officer of the 
area in which its principal place of business, pro- 
fession or vocation was situate immediately before 
the partition: and 

(b) other cases . be the Income-tax Officer of the area 
in ivhich the person who was the last manager of 
the Hindu family was residing immediately before 
the partition. 

(8) The provisions of this section shall, mutatis mutan- [New] 
dis and so far as may be, apply in relation to the levy and 
collection of any penalty or other sum in respect of any 
period upto the date of the partition, whether total or par- 
tial, of a Hindu family as they apply in relation to the levy 
and collection of tax in respect of any such period. 

Explanation. — In this section, — [New] 

(a) “partition” means — 

(i) a physical division of the property, if the pro- 
perty admits of such division, or, 

(ii) where the property does not admit of physical 
division, then such division as the property admits 

of; and a mere severance of status shall 

not be deemed to be a partition; 

(b) “partial partition” means a partition which is par- 
tial as regards the persons constituting the Hindu 
undivided family, or the properties belonging to 
the Hindu undivided family, or both. 

H — Shipping business of non-residents. 

(1) The provisions of this section shall, notwithstanding Section 182 . 
anything contained in the other provisions of this Act, apply Shipping 
for the purpose of the levy and recovery of tax in the case bus nes ? d ° r 
cf a non-resident who carries on business in India in any [s'liA, earner 
financial year as the owner or charterer' of a ship (such per- part] ’ 

son hereinafter in this section being referred to as the prin- 
cipal) 

(2) Where a ship of the principal carries passengers. [ s . 44 B ( 2 ), 
livestock, mail or goods shipped at a port in India, one-sixth latter half] 
of the amount paid or payable on account of such carriage 

to the principal or to any person on his behalf, whether that 
amount is paid or payable in or out of India, shall be deemed 
to be income accruing in India to the principal on account 
of such carriage 

(3) Before the departure from any port in India of any [s. 44 B(i)] 

such ship the master of the ship shall prepare and 

furnish to the Income-tax Officer a return of the full amount 

paid or payable to the principal, or to any person on his 
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Clauses 182-183 
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Clause 184 


J — Persons leaving India. 

(1) Notwithstanding anything contained in section 3 Section 184 . 
[section 3], when it appears to the Income-tax Officer that oYncrson" 1 
any individual may leave India during the current assess- leaving :ndia, 
ment year, or shortly after its expiry, and that he has no j- s 24 a(i), 

present intention of returning, the total income of main para, 

such individual for the period from the expiry of the pre- earl.er half] 
vious year for that assessment year, to the probable date 

of his departure from India -..shall be chargeable to 

tax in that assessment year. 

(2) The total income of each completed previous [ s . 24 A ( 1 ), 

year or part thereof included in such. period ma n para, 

shall be chargeable to tax at the rate or rates in force in la ^ r half ’ 
that assessment year, and separate assessments shall be parJ 
made in respect of each such completed previous year or 

part thereof. 

(3) The Income-tax Officer may estimate the income of t s - ? 4 A( 0 , 
such individual for such period or any part thereof, i^ft^-haih’ 
where it cannot be readily determined in the manner pro- part ] 
vided in this Act. 

(4) For the purpose of making an assessment under sub- [s. 24 A(a)] 
section (1), the Income-tax Officer may -Serve a notice upon 

such individual requiring him to furnish, within such time, 
not being less than seven days, as may be specified in the 
notice, a return in the same form and verified in the same 
manner as a return under section 143(2) [sub-section (2) of . 

section 22 ], setting forth his total income for each 

completed previous year comprised in the period re- 
ferred to in sub-section ( 1 ) and his estimated total income 
for any part of a complete previous year comprised in that 

period ; and the provisions of this Act shall, so far 

as may be, and subject to the provisions of this section, 
apply as if the notice were a notice issued under section 
143(2) [sub-section (2) of section 22]. 

(5) Tax chargeable under this section shall be in addi- [New] 
tion to the tax, if any, chargeable under any other provision 

of this Act. 

(6) Where the provisions of sub-section (1) are appli- rNcw] 
cable, any notice issued by the Income-tax Officer under 
section 143(2) [sub-section (2) of section 22] or section 154 

(1) [section 34(1), second para, portion relating to the issue 
of a notioe containing the requirement to be included on 
the lines of section 22 ( 2 )] in respect of any tax chargeable 
under any other provision of this Act 'may, notwithstanding 
anything contained in section 143(2) [section 22(2)] or sec- 
tion 154(1) [section 34(1) second para, portion relating to 
notice containing such requirements] as the case may be. 
require the furnishing of the return by such individual 
within such period, not being less than seven days, as the 
Income-tax Officer may think proper. 
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Clauses 184-186 
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Clauses 186-188 


' which the proceedings stood at the time of such disconti- 
nuance or dissolution, and all the provisions of this Act 
shall, so far as may he, apply accordingly. 

(3) The provisions of suh-sections (1) and (2) shall, so [New] 

far as may he and mutatis mutandis, apply in relation to [s-44( 2 ) P art 
any penalty or other sum, chargeable under any provision s -44(3) P art l 
of this Act, as they apply in relation to tax. 

(4) Nothing in this section shall affect the provisions of [New] 
section 170(2) [24B(1), portion limiting liability of legal re- 
presentative to extent of estate]. 


L — Special provisions for certain kinds of income. 

Where the time taken by the author of a literary or Section 187. 
artistic work in the making thereof is more than twelve Royahtes or 

months, the amount received or receivable lite- 

by him during any previous year on account of any lump nu-y or ani- 
sum consideration for the assignment or grant of any of stic work, 
his interests in the copyright of that work or of royalties - iaAA ] 
or copyright fees (whether receivable in lump sum or other- 
wise), in respect of that work, shall, if he so claims, be 
allocated for purposes of assessment as hereunder — 

(i) where the time so taken is less than twenty-four 
months, one-half of the amount of such lump sum. 
royalties or fees as the income of the previous year 
in which the whole amount is received or receiva- 
ble, and the other half as the income of the next 
succeeding previous year; and 

(ii) where the time so taken is twenty-four months, or 
more, one-third of the amount of such lump sum, 
royalties or fees as the income of the previous year 
in which the whole amount is received or receiva- 
ble, and one-third of the said amount as the income 
of each of the two next succeeding previous years. 

Explanation . — For the purposes of this section, the ex- 
pression ‘author’ includes a joint author, and the expression 
‘lump sum’, in regard to royalties or copyright fees, inclu- 
des an advance payment on account of such royalties or 
copyright fees which is not returnable. 


M — Liability of State Governments. 


Section 188. 
Intel est on 
income-tax 


Income-tax payable on the interest on foe securities 

any security of the State Government issued income-tax Government 
free shall be payable by the State Government at such rate [ s _ 8 , 3 rd 
as may be laid down by any Central Act. pr ov’] 
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Clouses 189-191 

chapte r XVI 

SPECIAL PROVISIONS APPLICABLE TO FIRMS 
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Clause 191 

(ii) the individual shares of the partners are specified 
in that instrument, or can he ascertained from that 
instrument with or without the aid of the instru- 
ments of partnership of any other connected firms. 

(2) Such application may , subject to the provisions of [New] 
this section , be made either during the existence of the 
firm or after its dissolution. 

(3) The application shall be made to the Income-tax f s - q6A ( (i) 2 )> 
Officer having jurisdiction to assess the firm , and shall be Ru ^ a 2> 

signed — second para, 

(a) by all the partners ( not being minors ) personally , paM J 
or 

(b) in the case of a dissolved firm , by all persons ( not 
being minors) who 'were partners in the firm im- 
mediately before its dissolution and by the legal 
representative of any such partner who is deceas- 
ed. 

(4) The application shall be made before the end of partfread^’ 

the previous year for the assessment year in respect of with Rule 2, 
which registration is sought : * • Second paia, 

part] 

Provided that the Income-tax Officer may entertain an 
application made after the end of the previous year, if he 
is satisfied that the firm was prevented by sufficient cause 
from making the application before the end of the previous 
year. 

• f*s 26A (°) 

(5) The application shall be accompanied by the ongi- part, rea d 
nal instrument evidencing the partnership, together with with Rule 3] 
a copy thereof : 

Provided that if the Income-tax Officer is satisfied that 
for sufficient reason the original instrument cannot con- 
veniently be produced, he may accept a copy of it certified 
in writing by all the partners ( not being minors), or, where 
the application is made after the dissolution of the firm, 
by all the persons referred to in clause (b) of sub-section 
(3), to be a correct copy , or a certified copy of the instru- 
ment; and in such cases the application shall be accompa- 
nied by a duplicate copy of the original instrument : 

Provided further that where the individual shares of 
the partners are not specified in the instrument of partner- 
ship, the provisions 0 / this section shall apply also in rela- 
tion to the instruments of partnership referred to in clause 
(ii) of sub-section (1) as they apply in relation to the instru- 
ment evidencing the partnership of the firm to be register- 
ed. 

(6) The application shall be made in the prescribed [s. 26A (2), 

form and shall give the following particulars — patt,re&d 

(i) the names and addresses of the partners of the firm porn \ T > 
during the previous year, together with their Schedu,e J 

shares : 
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Clauses 191-192 

0 » the da ‘“ 01 ,h °' r °^t7Z‘Lt e payable to the 

, m ) the interest on mp.taL 

partners, other amount 

the profits ^ ^y 

r».sSg^sfSM 

It] o C ™ anToerl/ed .n the prescribed manner 
. , tnv»>n olace 


(New) 


;orm and verij** »« *■« e . 

(8) Where any such change has ^ire^ registration for 

visions of this section -* « 


Sect on 19 
Procedure 

rece pt of 

applicat 


[See Rule 4 
101 


_ans of this section .„ t , on 0 f c 

(11 On receipt of an application^f or reg ^ genuine- 

a W»sg5SS rtf 

appliraton strum ent of partnership ( 0 f subsection (1) » 

[. SCAM, partnership referred W 

« Sj 4l section 191, inhere the case so r q |fce pre 

(a) tf he is satisfied th “* firm with the 

tjious year m existence a genuine, ^ or dcr in 
constitution so specified, * ha 5,^°the assessment 
tonttng registering the prm jor 

(b) if he is not so satisfied, he shaU pass an order 
tenting refusing to register the fi ^ 

(2) The Income tax Officer shall 
cation for registration merely ° n the5 nd the defect to 
plication is not tn order, but shall mtima 1 e the defect 
the firm and give it an opportunity to reetjy^ from the 
m the application irnthin a period of one m 
date of such intimation 

fNewl (3) If the defect is not rectified mithm such time, 

^ 1 Income tax Officer may reject the application 


m 

[New] 



215 

Clauses 192-193 


(4) The Income-tax Officer shall finish the inquiry un- [New] 
der this section before the expiry of a period of one year 
from the date of filing of the application, or before making 

an assessment on the firm for the assessment year, which- 
ever is earlier. 

( 5 ) Where a firm is registered for any assessment year, [New] 
the Income-tax Officer shall record a certificate on the in- [See Rule 4 
strument of- partnership or on the certified copy submitted l 1 ) P an l 
in lieu of the original instrument, as the case may be, to 

the effect that the firm has been registered under 'this Act, 
for that assessment year; and where a declaration under 
section 191(7) [ relevant sub-section of section for applica- 
tion for registration, to the effect that in the case of subs- 
equent assessment year only a declaration need be -sent] 
is furnished by the firm for any subsequent assessment 
year, he shall also endorse a note of such -declaration hav- 
ing been furnished on the said instrument or certified copy 

(6) Notwithstanding anything contained in this sec- [ s . 23 (4), 
tion, where, in respect of any assessment year, there is, on main para, 
the part of a firm, any such failure as is mentioned in sec- lat ^| half ’ 
tion 143 [S. 23(4), main para, earlier half, embodied in sec- parJ 
tion re: best judgment assessment], the Income-tax Officer 

may refuse to register the firm for the assessment year. 

( 1 ) If, where a firm has been registered, or its regis- Section 193. 
tration has effect under section 191 (7) [newly added sub- Cancellation 
section in section re: application for registration, to the 8^ Re s istra - 
effect that registration has effect for subsequent year], for ‘ ' 

any assessment year, the Income-tax Officer is of opinion p ew ^ 
that there was during the previous year no genuine firm L SeeRule6B J 
in existence as registered and - that the registration was ob- 
tained or continued by misrepresentation, he may, with 
the previous sanction of the Inspecting Assistant Commis- 
sioner and after giving the firm a reasonable opportunity 
of being heard, cancel the registration of the firm for that 
assessment year. 

(2) If, where a firm has been registered or its regis- [s. 23 (4), 
tration has effect under section 191(7) [newly added sub- [ na n , para, 
section in section re: application for registration, provid- Iat ^; r hair ’ 
ing that registration once granted has effect for future 

years], for any assessment year, there is, on the part of the 
firm, any such failure in respect of the assessment year as 
is mentioned in section 148 [section 23(4), main para, ear- 
lier half, i.e., section for best judgment assessment], the 
Income-tax Officer may cancel the registration of the firm [ s 23 ^ 
for the assessment year, after giving the firm not less than proviso] ’ 
fourteen days’ notice intimating his Intention to cancel its 
registration and after giving it a reasonable opportunity 
of being heard. 



[New] 


psew] 


[New] 
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Clauses 193-195 

x ~ firm is cancelled for 
whcre the registration oj shaU om end 

fi 1 ™ « R1 ^35 (l) to (4)] shall, 

(4) The £2S£v 

mutatis mutandis, a PP, y partners under sub 35 

the ir:i.nc Tassels*-'#* 

“^.““ffromThe end of the. assessment year 


C — Changes tn oonst.tut.on. under 

s„ * ,« ,£> S? or '148 pIl'Tm'foSd 

sir .t *• ““ 01 mato " 8 

15 > 6 M1 the assessment' revl0 us year 

B sa*ssa&*s.®« 5 

the assessment 


t\e*l 


another 

(New] 


assessment -Vnttae 

(2) For the purposes of th.sj.ect.on, there ts a 
,n the const.tnt.on of the firm ™rtners 

(of .f one or more of the ““Sdmrtted, ”n such 

V or one or more nete partners a persons U5h° 

circumstances that one or more oj ^ V chan ge con- 

ioerc partners of thefjnn ‘ & e L t the change, or 
tmue as partner or partners J change *» 

(bl where all the partners He shares of some of 

their respective shares or w ine 
them. oo _ 

Where a firm canying on a business, profes^on^ 

» Ufrfcohcn, „ succeeded changes m the 

MsaxtfSiSs-ris!; 
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Clauses 196-197 


( 1 ) Where any business, profession or vocation carried Section 196. 
on by a firm has been discontinued, or where a firm F ‘ rm , div ? olv - 

• j* * ea or business 

is dissolved, — 




(a) the Income-tax Officer shall make an assessment j ^ r |] 4 

of the total income of the firm as if no such F 

discontinuance or dissolution had taken place ; and 


(b) every person who was at the time 'of such discon- [s. 44 ( 3 ), 
tinuance or dissolution a partner of the firm, ana P art l 
the legal representative of any such partner who 
is deceased, shall, in respect of the income of ihe 

firm, be jointly and severally liable for the 

amount of tax payable, and all the provi- 

sions of this Act, so far as may be, shall apply to 
any such assessment 


(2) Where such ' discontinuance or ' dissolution takes [New] 
place after any proceedings in respect of an assessment 
year have commenced, the proceedings may be continued 
against the persons referred to in sub-section ( 1 ) from the 
stage at which the proceedings stood at the time of such 
discontinuance or dissolution, and all the provisions of this 

Act shall, so far as may be, apply accordingly. 

(3) The provisions of sub-sections (1) and (2) shall, I s - 44 (h). pan 
mutatis mutandis and so far as may be, apply in relation s ’ 44 partJ 
to any penalty or other sum chargeable under any provi- 
sion of this Act, as they apply in relation to tax. 

(4) Nothing in this section shall affect the provisions [New] 
of section 170 (2) [24B (1), portion limiting liability of 
legal representative to extent of estate.] 

D — Other provisions. 

( 1 ) Besides the provisions contained in this Chapter, Section 197. 
the following are the provisions of this Act specially rele- List .°f other 
vant in respect of firms — provisions. 


Section 6, clause (2) . . [4A (b)] relating to residence of firms. 1 

Section 28 (ii) . . [io(sA) P art l relating to charge of compensation 

etc. for managing agency. 


Section 40 (b) 


Sections 76 & 77.. 


Section 78 


[10 (4) (b)] relating to inadmissibility of interest, 
salary, commission or remuneration paid to a 
partner. 

[24 (1) 2nd proviso part, 24 (2) proviso (c) and (d) [24 (2) provi- 
part] relating to loss of a registered firm or an so] 
unregistered firm treated as registered. 

[24 (1) 2nd proviso, part and 24 (2) proviso (c) 
part] relating to loss of an umegistered firm. 


1 . Underlining of sections in the list has not been done, for facility of reading. 
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Clauses 197*198 

... 0 ff of !<»»« ,n 

BSiEJS liSSSf— 

compensation * IC * 

— - tata *”“ *" a ‘' 

r„ (6)1 

m...— e^KssT 35 * 1 

« wrong pponionment ofs^rc, ^ 

Section 320 (*) (*) J£*l 


Section 79 10 
Section 133 
Section 138 dw»e(0 
Section 165 






,n " n 

special provisions appucable to compands 

Section 1*. 

bleto comp- Seeu , 0 deduct oni m 


(New] 


Section*. 

Section s8 (.t) I-W .«'»• "5 ‘ 

««■»«<-» ssssr* ° rw '*’ ’ 

Se»««8s(s> 1 . 60 ( 6)1 

. . ... „r dividends fro" 1 

Section 108 


profits ana g* iv* 

of dividends &*« 

U6A] relat ng to exemption from 

- i cjjiain Ind an companies, 

. v 1 tv 0 f jection 109 [*5®] of 
Section 109 (a) PsBOj <« ««»““■ 

Section. 113 to 120 **1 teL.tng » «* > ™' 

n ..>.i on of tax w 

123 (*) 


Sect 

Secti 


[,o( 5A) selat ng to compulsion °f tax where ,oul 
1 part] includes compensation etc 




f, 7 (7)1 relat ng to computation of 
1 includes cap tal ga ns. 


[39I relat ng to powers of the Income 
examine reg sters, _ 


(where total ' ncomC 
Officer etc. to 


-rovis ons applicable only to pa.mers have not ^ Cn ‘ n ^^ adi0g 
1 The 1 st of sections has not been underlined, for fadh Y 



Clauses 198-201 

Section 166 (4) [19A] relaeng to informat'on and rc:urn regarding divi 

dends; 


Section 167 


relating to certificates in respect or tax on divide- 
nds; 


Section 203 [18 (3D)] relating to deduction of super tax from dividends; 

Section 254 (a) [30 (1) relating to appeals against an order under section 

prov.] 1 13 [23A]; 

Section 320 (a)(b) [63] relating to service of notices. 

( 2 ) The list of provisions given in sub-section ( 1 ) is 
for convenience of reference only. 


CHAPTER XVm 

COLLECTION AND RECOVERY OF TAX. 


A — General. 

( 1 ) Notwithstanding that the regular assessment in res- Section 199. 
-pect of any. income is to be made in a later assessment year, Deduction at 

the tax on such income shall be payable by deduction at source and 
source or by advance payment, as the case may be, in accor- ^™ repa1 ’ 
dance with the provisions oj this Chapter. . p^w] 

( 2 ) Nothing in this section shall prejudice the charge 
of tax on such income under the provisions of section 3(1) 


( 1 ) In the case of income in respect of which provision Section 200. 
is not made under this Chapter for deducting income-tax at Direct pay- 
the time of payment, and in any case where income-tax has n? c "gi 

not been deducted in accordance with the provisions of this L 
Chapter, income-tax shall be payable by the assessee direct. 

(2) Save as provided in this Chapter, super-tax shall be [ s . 58 ( 2 )] 
payable by the assessee direct. 


B — Deduction at source. 

(1) Any person responsible for paying any income Sect'on 201. 
chargeable under the head “Salaries” shall, at the time of Salary, 
payment, deduct income-tax and super-tax on the amount f s ' ; 18 jOt 
payable at a rate representing the average rate of income- ma,n paraJ 
tax and average rate of super-tax, respectively, in force for 

the financial year in which the payment is made, on ' 

the estimated income of the assessee under this head 

for that financial year. 

(2) Any person responsible for paying any income [s. 18 (2B), 

chargeable under the head “Salaries” to a non-resident main para] 
shall, at the time of payment, deduct tar on the esti- 

mated income of the assessee under this head for the finan- 
cial year in accordance with the provisions of section 124 
[section 17(1)]. 

15 — 1 Law Com./58. 
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fNew] 
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the maximum rate , 
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(u) in the case of any ' 
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t D M 

t lot, 203 The principal officer of an Sl^rrangements as may 
■ dends oany which has made such effective arr "B dividends 

18 < n 9 be described for the deduction of super text share holder 
^ ni shall at the time of ^ J™dend to * ebeVe t0 be 

whom the principal officer has no reason 


Section 203 
Dtv dends 

LiT *" 
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Clauses 203-205 

a resident, deduct super-tax on the amount of such dividend 
as increased in accordance with the provisions of section 
59 [Section 16(2) main para, latter part], at the following 
rates : — 

(i) if the shareholder is a company, at the rate appli- 
cable to a company which has not made the 
arrangements for deduction of super-tax from 
dividends referred to above: 

(ii) if the shareholder is a person other than a com- 
pany, in accordance with the provisions of section 
124(1) (b) [Section 17(1) (b)]. 

_(1) Any person responsible for paying to a non-resi- Section 204. 

deni any sum chargeable under the provi- 

sions of this Act, ( not being income chargeable under the ^ ain 
head “Salaries” or “Interest on securities”, and not being P ara] 
a dividend) shall, at the time of payment, unless he is him- 
self liable to pay any income-tax and super-tax thereon as 
an agent, deduct on such sum — 

(a) income-tax at the maximum rate, and 

(b) super-tax — 

(i) in the case of a company, at the rate applicable 
to a company which has not made the arrange- 
ments for the deduction of super-tax referred to 
in section 203 [18 (3D)]; 

(ii) in the case of any other person, in accordance 
with the provisions of section 124(1) (b) [17(1) 

(b)]: 

Provided that nothing in this sub-section shall [ s 18 ( 3 B), 

apply to any payment made in the course of transactions -nd prov.] 
in respect of which a person responsible for the payment 
is deemed under section 173(1), Proviso [section 43, 

First Proviso] not to be an agent of the payee. 

(2) Where the pe r son responsible for paying any such [s. 18 (3C)] 

sum (other than interest) to a non-resident considers 

that the whole*of such sum would not be income chargeable 
in the case of the recipient, he may make an application 
to the Income-tax Officer to determine, by general or spe- 
cial order, the appropriate proportion of such sum so 
chargeable, and upon such determination tax shall be deduc- 
ted under sub-section ( 1 ) only on that proportion of the 
sum which is so chargeable. 

(1) Where, in the case of any income in respect of Sect'on 20 1 ; 
which income-tax or super-tax is required to be deducted Certifica'e 
at the time of payment at a particular rate under the pro- 
visions of sections 201 to 204 TSection 18(2B) main Dara. ' 

Section 18(3) main para. Sec. 18 (3A) main para. Section part, 

18(3B) main para or Section 18(3D) main para], the In- is (.p. prov- 
come-tax Officer is satisfied that the total income or the iso, (3Av] 
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Clauses 205-209 

iov so (3B) total world income of the recipient justices the deducUori 
1 st ptoviw 0 c tnCome tax or S uper-tax at ant/ lower rate or no deduction 
m i D ’ of income tax or super-tax, the Income-tax Oficer shall, on 
proviso,) applJCfltl0n m ade by the assessee in this behalf, give a 
certificate tn tenting to that effect 

r, ift cm (2) Where any such certificate is given, the 

prov* pin] ’ person responsible for paying the income shall, unhl such 
certificate is cancelled by the Income-tax Officer, deduct 
income tax and super-tax at the rates specified in such cer- 
tificate or deduct no tax, as the case may be 

All sums deducted m accordance with the provisions of 
„ sections 201 to 204 (18(2) to 18(3D)] shall, for the purple 
UK ... t'wd of computing the income of an assessee, be deemed to u 
pT 1 8 (4)] income received 
Section 907 Any deduction made in accordance dh the 

c-eiitfoc t« provisions of sections 201 to 204 [18(2) to 18(3D)j 
rs “,8 shall be treated as a payment of income-tax or super-tax, as 
mi n pin the case may be, on behalf of the person from whose income 
earl « hal c, the deduction was made, or of the owner of the security or 
P arl l of the shareholder as the case may be, and credit shall be 
is 18 (5) gn en to him for the amount so deducted (exclusive of any 
portion of such tax for which he obtains, in accordance 
pan and nt with the provisions 0 } tins Act, a refund ,) on the production 
prov] of the certificate furnished under section 211 [sub-section 
(9) of section 18] , m the assessment, if any, made 

for the immediately following assessment year under this 
Act 


Tax dedu 


{i 18 (5)ind Provided that where such person or owner or 

prov, pan 1 shareholder is a person whose income is included under 
the provisions of section 63 or 64 [clause (c) of sub-section 
(1) of section 16] section 67 [subsection (3) of section 
16] section 96 [44D] or section 97[44E] in the total 
income of another person the payment shall be deemed to 
have been made on behalf of, and the credit shall be given 
to such other person 


Drov 3 i 5 artT d Provided further that where any security or share m 
p 1 a company is ouned jointly by two or more persons not 
constituting a partnership, credit in respect of the tat 
deducted may be given to each such person m the 

same proportion in which the interest on such security or 
dividend on such share has been included in his total income 


Iiuiy ot’wr- Any person deducting any sum in accordance with the 
SOD deduct provisions of sections 201 to 204 [18(2) to 18(3D)] shall paff 
rs 5 Ir* l h Jv Prescribed tune the sum so deducted to the 
f ( )1 credit of the Central Government or as the Central Board 
or Hevenue directs 


Conscqurn* an }’ such person does not deduct or after deduct- 

ce of fa lure pay the I tax as required by or under sections 201 

»0 doctor to 20i m m to 18 (3D)] he and in the cases specified 
pay m section 203 [Section 18(3D)} the principal officer and 
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Clauses 209-212 


the company of which he is the principal officer shall, [s. 18 ( 7 )] 
without prejudice to any other consequences which he or 
it may incur, be deemed to be an assessee in default in res- 
pect of the tax: 

Provided that no interest shall he charged under sec- 
tion 230 [Section 46 (1)] from such person, principal officer 
or company unless the Income-tax officer is satisfied that 
such person or principal officer, as the case may he, has 
wilfully failed to deduct and pay the tax. 

(2) Where the tax has not heen paid as aforesaid after [New] 
it is deducted, it shall he a first charge upon all the assets 
of the person, or the company, as the case may he, referred 
to in suh-section (1). 

The power to levy by deduction under sections 201 to Section 2I °- 
204 [section 18 (2) to (3D)] shall be without prejudice to oniyone mo- 
any other mode of recovery. de or recove- 

rs (8)] 

Every person deducting income-tax or super-tax in Sect on 211 . 
accordance with the provisions of sections 201 to 204 [Sub- pert ficate for 
sections (2), (2B), (3), (3B), (3C), or (3D), of section 18] [^8 fj)] 
shall, at the time of payment of the sum from which tax 
has been deducted, furnish to the person to whom such 
payment is made, a certificate to the effect that income-tax 
or super-tax has been deducted, and specifying the amount 
so deducted, the rate at which the tax has been deducted, 
and such other particulars as may be prescribed. 

For the purposes of sections 201 to 211 [All sections in- Sect on 212 . 
corporating any part of section 18] and section 166(1) Person respo- 
[20A] the expression “person responsible for paying” n ? lble lor P a - 
means— • _ [s nS i 8 F.xpl.] 

(i) in the case of payments of income chargeable un- 
der the head “Salaries” other than payments by 
the Central Government or the Government of a 
State, the employer himself or if the employer is 
a company, the company itself including the prin- 
cipal officer thereof ; 

(ii) in the case of payments of income chargeable un- 
der the head “Interest on securities” other than 
payments made by or on behalf of the Central 
Government or the Government of a State, the 
local authority or company including the princi- 
pal officer thereof ; 

* \ 

(iii) in the case of payments of any other sum char- 
geable under the provisions of this Act, not being 
income chargeable under the head 'interest on 
securities”, the payer himself or if the payer is 
a company, the company itself including the prin- 
cipal officer thereof. 
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Clauses 217-218 

(ii) so much of such total income as consists of income 
which was or' could have been subject to advance 
tax in that previous year shall next be ascertain- 
ed: 

(iii) income-tax and super-tax shall then be calculated Is, i8A(i) 
on the last mentioned income at the average rate (a), main 
of income-tax and the average rate of super-txc P a rj?> la “ er 
respectively applicable in the financial year to the h ’ parl '-* 
total income determined for the said previous year; 

(iv) the sum total of income-tax and super-tax so calcu- 
lated shall, subject to the provisions of clauses ( b ) 
and (c), be the advance tax payable; 

(b) in cases where under the provisions of section [s. i8A(i) 

124(2), or 124 (3) [section 17(1) 1st Proviso], the tax } mam 
payable by the assessee is to be determined with re- h^’ parl a i er 
ference to his total world income, the advance tax 
payable by him shall bear to the total amount of 
income-tax and super-tax which would have been 
payable on his total world income of the said pre- 
vious year had it been his total income the same 
proportion as the amount of the income subject to 
advance tax which is included therein bears to his 

total world income; 

(c) in cases where an estimate is sent by the assessee [New.] 
under section 220(1) or 220(2) [18A(2)] or section 
220(3) [18A(3)], the total income so estimated 
shall, for the purposes of calculation of tax under 

this section, be substituted for the total income re- 
ferred to in clauses (a) and (b), and the income 
subject to advance tax so estimated shall be subs- 
tituted for the income to be ascertained under 
item («) of clause (a). 

_ Explanation. — If the assessee is a partner of a [s. i8A(i) 

registered firm and an assessment of the firm has -been 2 nd Prov.j 
completed for a previous year later than the latest previous 
year for which the assessee’s assessment has been com- 

pleted, his share in the income of the firm shall, for the 
purposes of clauses (a) and (b), be included in his total 
income on the basis of the said assessment of the firm. 

( 1 ) Where a person has been previously assessed un- Section 218. 
der this Act or under the Indian Income-tax Act, 1922, the 11 of I 9 22 - 
Income-tax Officer may, on or after the 1st day of April Order by 
in the financial year, by order in writing require him to 

pay to the credit of the Central Government, advance ^ ) 

tax determined in accordance with the provisions of sec- 1 
tions 215, 216 and 217 [s. 18A(1) (a) as embodied in other ear tier half! 
sections]. part.] 

(2) The notice of demand issued under section 163 ,jjV l8 ^ain 
[29] in pursuance of such order shall specify the instal- 

ments in which the advance tax is payable under section half, part.] 
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Clause 220 

required to pay such tax, as the case may he, and accord- 
ingly wishes to pay an amount less than the amount which / 
he is so required to pay, he may send to the Income-tax 
Officer — 

(1) an estimate of the total income for that period, 

(ii) an estimate of the income subject to advance tax 
for that period, and 

(iii) an estimate of the advance tax payable by him cal- 
culated in the manner laid down in section 217 [s. 

18A(1) (a) main para, part, as embodied in 

section re: computation of tax]. He shall pay such 
amount as accords with his estimate in equal ins- 
talments on such of the dates specified in section 

.219 [s. 18A(1) (a) main para, earlier half, part as 
embodied in draft section re: instalments] as have 
not expired or in one sum if only the last of such 
dates has not expired. 

(2) The assessee may send a revised estimate of [s. i8A(a), 

the advance tax payable by him before any one of the dates Prov.] 
specified in section 219 [s. 18A (1) (a), main para, earlier 

half, as embodied in draft section re: instalments] and 
adjust any excess or deficiency in respect of any instal- 
ment already paid in a subsequent instalment or in subse- 
quent instalments. 

(3) Any person who has not previously been assessed [S. i 8 A( 3 )] 
under this Act or under the Indian Income-tax Act, 1922, n of 1922. 
shall, before the 15th day of March in each financial year, 

if his total income of the period which would be the 
previous year for the immediately following assessment 
year is likely to exceed the maximum amount not charge- 
able to income-tax in his case by two thousand five hun- 
dred rupees, send to the Income-tax Officer — 

(i) an estimate of the total income of the said previous 
year; 

(ii) an estimate of the income subject to advance tax 

of the said previous year; and 

(iii) an estimate of the advance tax payable by him 

calculated in the manner laid down in section 217 
[s. 18A(1) (a) main para, earlier half, part as em- 
bodies in section re: computation of tax], 
and shall pay such amount as accords with his esti- 
mate, on such of the dates specified in section 219 
[s. 18A(1) (a), main para, earlier half, as embodi- 
ed in section part re: instalment] as have 
not expired, by instalments which may be revised 
according to sub-section (2) [proviso to s. 18A(2)]. 
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Clauses 223-225 

(2) Where provisional assessment is made under [ s . i8A (6) 

section 145 [ 23 B], — 2ndProv.] 

(i) interest shall be calculated in accordance with the 

foregoing provision up to the date on which the tax 
as provisionally assessed is paid, and 

(ii) thereafter interest shall be calculated at the rate 

aforesaid on the amount by which the tax as so 
assessed (in so far as it relates to income subject to 
advance tax) falls short of the said eighty per 
cent. 

(3) ...Where as a result of an order under section 259 [s- 18A (6) 
[31] or section 272 [33A] or section 161 or 162 [35] or section 3 rd Prov -] 

263 [66], or section 269 [66A], the amount on which inte- 
rest was payable under this section has been reduced, the 
interest shall be reduced accordingly and the excess interest 

paid, if any, shall be refunded together with the amount of 
income-tax that is refundable. 

(4) ... In such cases and under such circumstances as may [ s . ,gA (6) 
be prescribed, the Income-tax Officer may reduce or waive 5th Prov.] 
the interest payable by the assessee under this section. 

Where, on making the regular assessment, the Iricome- Section 224. 

' tax Officer finds that any assessee has — Interest pay- 

able by asses- 

(a) under section 220(1) or 220(2) Is. 18A(2)] or section see in case 
220(3), [s. 18A(3)] under estimated the advance tax ^“ t " d e e t r c ' est " 
payable by him and thereby reduced the amount j- s . T gA ( 7 )] 
payable in any of the first three instalments, or 

(b) under secion 221 [s. 18A(4)] wrongly deferred the 
payment of advance tax on a part of his income, 
he may direct that the assessee shall pay simple 
interest at four per cent, per annum — 

(i) in the case referred to in clause (a), for the period', 

during which the payment was deficient on the 
difference between the amount paid in each such 
instalment and the amount which should have been 
paid having regard to the aggregate advance tax 
actually paid during the year, and 

(ii) in the case referred to in clause (b), for the period 

during which the payment of advance tax was 

so deferred. 

Explanation. — ...For the purposes of this section, any in- 
stalment due before the expiry of six months from the com- 
mencement of the previous year in respect of which it is 
to be paid shall be deemed to have become due fifteen days 
after the expiry of the said six months. 

(1) Where, on making the regular assessment, the In- Section 225. 
come-tax Officer finds that no payment of advance tax has 'cstu 

been made in accordance with the provisions of sections matc made* 
215 to 220 Is. 18A(1), 18A(2), 18A(3)], interest calculated in [s. i8A(8)] 
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Clauses 229-230 ^ 

notice , or if a time is not so mentioned, then on or f s - 45> main 

before the expiry of a period of forty-five days from the date para ’ part -* 
of the service of the notice. 

(2) On an application made by the assessee before the [New] 
expiry of the due date under sub-section (1), the Income- 

tax Officer may extend the time for payment or allow pay- 
ment by instalments, subject to such conditions as he may 
think fit to impose in the circumstances of the case. 

(3) If the amount is not paid within the time limited [s. 45 . main 

under sub-section (1) or extended under sub-section (2), P ara > P art l 
as the case may be, at the place and' to the person men- 
tioned in the said notice, the assessee shall be deemed 

to be in default. 

(4) If, in a case where payment by instalments is allow- [New] 
ed under sub-section (2), the assessee commits default in 
paying any one of the instalments within the time fixed 
under that sub-section, the assessee shall be deemed to be 

in default as to the whole of the amount then outstanding, 
and the other instalment or instalments shall be deemed to 
have been due on the same date as the instalment actually 
in default. 

(5) Where an assessee has presented an appeal [s- 45. i* 1 

under section 254 [30], the Income-tax Officer may, in his Prov d 
discretion, and subject to such conditions as he may think 

fit to impose in the circumstances of the case, treat the as- 
sessee as not being in default, in respect of the amount in 
dispute in the appeal, even though the time for payment 
has expired, as long as such appeal remains undisposed 
of. 

(6) Where an assessee has been assessed in respect D=- 45> 2nd 

of income arising outside India in a country the *’ rov -l 
laws of which prohibit or restrict the remittance of money 

to India, the Income-tax Officer shall not treat the assessee 
as in default in respect of that part of the tax which is due 
in respect of that amount of his income which, by reason of 
such prohibition or restriction, cannot be brought into 
India, and shall continue to treat the assessee as not in 
default in respect of such part of the tax until the prohibi- 
tion or restriction is removed. 

Explanation . — 'For the purposes of this section, income [s- 45 > Expl.] 
shall be deemed to have been brought into India if it has 
been utilised or could have been utilised for the purposes 
of any expenditure actually incurred by the assessee with- 
out India or if the income, whether capitalised or not, has 
been brought into India in any form. 

(1) When an assessee is in default or is deemed to be ^reft pav- 
in default in making a payment of tax, he shall, in addition * b]e , P j,J n 
to the amount of the arrears, be liable to pay, by way of tax in default 

[s - -46 ( 1)1 ' 
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that Collector shall proceed to recover the amount under this 
Chapter as if the certificate was sent to him by the Income- 
tax Officer. 

Explanation. — In this section, “ Collector ” means a Col- 
lector of a district in any part of India, and includes an 
Additional Collector of any such district. 

(1) When the Income-tax Officer sends a certificate to Secuon 233. 
a Collector under section 231 [46(2) main para] it shall not certificate ° f 
be open to the assessee to dispute before the Collector the an V amend- 
c orrectness of the assessment, and no objection to the ment thereof. 
certificate on any ground shall be entertained by the Col- [New] 
lector. 

(2) An assessee objecting to the issue of any certificate, 
on any ground open to him, other than the correctness of 
the assessment, may apply to the Income-tax Officer for 
withdrawal or cancellation of the certificate, and the In- 
come-tax Officer shall, after giving the assessee a reasonable 
opportunity of being heard, pass such orders as he thinks 
fit. 

(3) Notwithstanding the issue of a certificate to a Col- 
lector, the Income-tax Officer shall have power to correct 
any clerical or arithmetical mistake in the certificate by 
sending an intimation to the Collector. 

(4) The Income-tax Officer shall intimate to the Collec- > 
tor any orders withdrawing or cancelling a certificate pass- 
ed. by him under sub-section (2), or any correction made by 

him under sub-section (3) or any -amendment made under 
section 234(4) [sub-section in newly added section providing 
for amendment of certificate on reduction etc. in any pro- 
ceeding under the Act]. 

(1) Notwithstanding that a certificate has been issued Section 23 f' 

to the Collector for the recovery of any tax, the Income- or en c ™ a ^j_ 
tax Officer may grant time for the payment of the tax and i a tion or 
thereupon the Collector shall stay the proceedings until the withdrawal of 
expiry of the time so granted. ' f^ewf 116 ' ' 

(2) Where a certificate for the recovery of tax has been 
issued, the Income-tax Officer shall keep the Collector in- 
formed of any tax paid or time aranted for payment, subse- 
quent to the issue of such certificate. 


(3) Where the order giving rise to a demand of tax for 
which a certificate for recovery has been issued has been 
reduced in appeal or other proceeding under this Act but 

nnr 3 * * 6 ^^^ct-matter of further proceeding, the Income-tax 

Officer shall stay the recovery of such part of the amount of 

the certificate as pertains to the said reduction, for the 
penod for which the appeal or other proceeding remains 
pending. 
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(v) The Income-tax Officer shall grant a receipt for any [ s . 46 ( 5 A), 
amount paid in compliance with a notice issued under this 3rd para] 
sub-section, and the person so paying shall be fully dis- 
charged from his liability to the assessee to the extent of 

the amount so paid. 

(vi) Any person dischargmg any liability to the assessee [s. 46 ( 5 A), 
after receipt of a notice under this sub-section shall be per- 4 ‘h para] 
sonally liable to the Income-tax Officer to the extent of his 

own liability to the assessee so discharged or to the extent ' 

of the assesee’s liability for tax, interest and penalties, 

whichever is less. 

(vii) If the person to whom a notice under this sub- [>• 4 6 ( 5 A), 
section is sent fails to make payment in pursuance thereof 5lh P ara -1 
to the Income-tax Officer, further proceedings may be taken 
against him for the realisation of the amount as if it were 

an arrear of tax due from him, in the manner provided in 
sections 231 to 234 [S. 46(2)], and the notice shall have the 
same effect as an attachment of a debt by the Collector in 
exercise of his powers under section 231 [46(2)]. 

(4) The Income-tax Officer may apply to the court in [New] 
whose custody there is money belonging to the assessee for- 
payment to him of the entire amount of such money, or, 

if it is more than the tax due, an amount sufficient to dis- 
charge the tax. - ' 

(5) The Income-tax Officer may, if so authorised by I s - 46 ( 3 ) and 
the Commissioner, proceed to recover the tax. by distraint (4)1 

and sale of the movable property of the assessee in the 
manner laid in the Third Schedule. 

If the recovery of tax in any area has been entrusted to Section 236 . 
a State Government under article 258(1) of the Constitu- ^mThState 
tion, the State Government may direct with respect to that Government 
area or any part thereof, that tax shall be recovered there- r. 6 , g ,, 
in with, and as an addition to, any municipal tax or local L ' 
rate, by the same person and in the same manner as the 
municipal tax or local rate is recovered. 

For the purposes of section 231 [46(2)], the expression Secion 237 . 
“Collector” shall include a Collector in Pakistan, and the R ccov «y 
Income-tax Officer may forward a certificate under that collector in 
section to a Collector in Pakistan through the Central pa kistan. 
Board of Revenue of Pakistan, if the assessee has property (■<,. 46 ( 8 )] 
in the district of that Collector. 

Where a Collector in India receives through the Central 
Board of Revenue of India a certificate under the signature p ; .ki S ;ai/ tax. 
of an Income-tax Officer in Pakistan, the Collector shall r s g , « 
proceed to recover the amount specified therein in the 1 ' 
manner in which he would proceed to recover the amount 
specified in a certificate received from an Income-tax Officer 
in India, and shall remit- any sum so recovered by him to 
the Income-tax Officer in Pakistan, after deducting his ex- 
penses in connection with the recovery proceedings. 

16 — 1 Law Com./58 
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be an assessee in default for such sum, and such sum shall 
be recoverable from him in the manner provided in sections 
230 to 240 [all sections, including sec: for interest, relat- 
ing to recovery] as if it were an arrear of tax. 

(4) The owner or charterer of every ship or aircraft, [New] 
which takes passengers on board on any port or place in 
India for any place outside India, shall, within one month 
from the departure of the ship or the aircraft from that port 

or place, furnish to the Commissioner having jurisdiction 
over the area in which that port or place' is. situated, a list 
in the prescribed form showing the name and last known 
address in India of every person (other than members of 
the crew and the staff of the ship or aircraft) who travelled 
on the ship or aircraft and the particulars of the certificate 
or the exemption certificate presented by such person under 
this section. 

(5) No proceedings shall be commenced for enforcing [New] 
the liability under sub-section (2) after the expiry of two 
■years from the date on which the list required to be filed 
under sub-section (4) is filed. 

(0) The Central Government may make rules for regu- [ s . 4 6 A ( 4 )] 
lating any matter necessary for, or incidental to, the pur- 
pose of carrying out the provisions of this section. 

Explanation. — For the purposes of this section, the ex- [s. 4 fA ( 2 ), 
pressions “owner” and “charterer” include any represen- Expl.] 
tative, agent or employee empowered v by the owner or 
charterer to allow persons to travel by the ship or aircraft. 

Save in accordance with the provisions of section 183 Section 242 . 
[Section 42(1)] or 229(6) [second proviso to section 45], Period for 
end except as otherwise provided in section 241(5) [new commencing 
suo-section in section 46 A, laying down a limit'' of 2 years], rc ^° V( e [X s 
no proceedings for the recovery of any sum payable under ^ c 
this Act shall be commenced after the expiration of one 
year from the last day of the financial year in which the 
demand is made, or, in the case of a person who is deemed 
to be an assessee in default under any provision of this 
Act, after the expiration of one year from the last day of 
the financial year in which the Income-tax Officer sends an 
intimation in writing to such person to the effect that he is 
deemed to be an assessee in default: 

Provided that the period of one year referred [ s . 4 s (7) 1st 

to above shall be reckoned — Prov.] 

(1) where an assessee has been treated as not being 
in default under section 229(5) [Sec. 45, 1st proviso! 

as long as his appeal is undisposed of from 

the last day of the financial year in which the ap- 
peal is disposed of; 



238 


mnitzes 242-245 



withdrawn, been extend 

“S‘C£^='-' r - 

such other dale (alls, b£ d bJ 

in which the last q{ 

betore referred to speclfied In this Cha<- 

■«■■ n(0 rcereu.« 

SS" (a, FJfZJZfi S&ffS. 

ms 

pari) 


half] 


® & a&iw ssrssstt^ °- ir 

and it shall be 

0T the Government « t ~g5 hstan ding that the ^ 
5 h^»3the assessee by any 
specified in this Chapter 



ide under section or iwl i section 

Tax paid or deemed to have ^ e \£y d p^rt of sectW® 

SEVtS £ £E 

j, ,jb (6)] shall be deemed to have been paid tow 
assessment 



239 

Clause 246 


CHAPTER XIX 

TAX DEEMED TO HAVE BEEN PAID ON DIVIDENDS Sectio ? 246 ; 

Tax deemed 
to have been 

(1) Any sum by which a dividend has been P a “ d on dlV1 ’ 

increased under section 59 [section 16(2), main para, latter ^ cn s ‘ 
half] shall be treated as a payment of income-tax {exclu- jn' a i n l8 p ara 

sive of super-tax) by the shareholder ; earlier hair, 

and credit shall be given to him therefor on the produc- part] 
tion of the certificate furnished under section 167 [20], [s. 18 ( 5 ), 

in the assessment, if any, made for the assessment year main para 
referred to in clause (b) of sub-section ( 2 ) : Iat *f, r half 


Provided that, where such shareholder is a person [s. 18 (5), 

whose income is included under the provisions of section ^nd Proviso, 
63 or 64 [clause (c) of sub-section (1) of section 16], section part -* 

67 [S. 16(3)], section 96 [44D] or section 97 [44E] in the 
total income of another person, the payment shall be deem- 
ed to have been made by, and the credit shall be given to, 
such other person : 

Provided further that where any share in a company is ,^ rt ] rd 
owed jointly by two or more persons not constituting a 

partnership, the credit may be given to each such 

person in the same proportion in which the divi- 

dend on such share has been included in his total income: 

Provided further that where any share in a company is [New] 
owned by two or more, persons constituting a partnership 
and the firm is a registered firm or an unregistered 
firm assessed under the provisions of section 190(h) [23(5) 

( 6 )], the credit may be given to each such person in the 
proportion in which the profits of the firm are shared by 
him. . 


(2) The provisions of sub-section * ( 1 ) shall not apply 
unless the following conditions are fulfilled : — 

(a) the company is assessed to income-tax [ s . 4 gB ( 1 ), 

in India or elsewhere; and P^d 

(b) the dividend is included in the total income 

of the shareholder or-'other person to whom credit 
is to be given, as assessed for the assessment year 
immediately following the previous year of which 
the dividend is deemed to be the income. 

(3) For the purposes of sub-section ( 1 ), income-tax [*• 49 B ( 2 )1 
shall be deemed to include agricultural income-tax as- 
sessed on a company by any State Government, and where 

an y shareholder proves that the company has been so as- 
sessed to agricultural income-tax, he shall be entitled to 
the reduction from the tax payable by him under this Act 
of a sum equal to — 
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“he State Gotentment) or „„ the amoua 

whicheter is the less 

Explanation In this ta *~ means suJ> 

131 Ssfi||SSH«s3 

r5fe;r: ff 

<“> H the Amount Jftjg 

*ss.a 

CHAPTER XX 
REFUNDS 

It any person safeties the Income-tax 0*- 

jetton *47 

Rtltiwlj y p 

1 ‘ ,Bl '" that the amount ot tax P ald 1 ' , ji™ lt ° r io? n a^y S w st! f" 1 Sl 

refund of the excess^ under any 

Sc^ 2*8- (i) Where income of one P«*° n of any 

rm<» *- provis on of this Act ^ t a re fund u° 

Hcdto U^rt v Qn thf lQtteT done shall be enUUea 
this Chapter in respect of such income 

t*. *8 (2) vVhere through death incapacity ^ a ^Se?o df™ 

1 ‘ 49 n dation or other c-use a po»n executor adnunistra 

or receive any refund due to him nis tnistee or 9“°,“-, 
tor or other legal representative or the ^f ntltled to cl** 
or rece \er as the case may be shall 0 f such V** 

or recene such refund for the beneui 

s~u~ son or his estate, , „ 

F , orm ?! (1) Every claim for refund tinder tn« u prescribe 11 

SEl & made in the prescribed form and vended m *• * 
tmita <*n. TTianner 
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(2) No such claim shall be allowed, un- [Cf, Rules 

less it is made within four years from the last day of the 3 >37J- 
assessment year in which the income in respect of which 
the claim is made was assessable. 


Where , as a result of any order passed in appeal or Section 250 . 
other proceeding under this Act, refund of any amount be- appea i etc 
comes due to the assessee, the Income-tax Officer shall , g . 
except as otherwise provided in this Act, refund the amount 
without any application by the assessee. 

In a claim under this Chapter, it shall not be open to 251 . 

the assessee to question the correctness of any assessment of ^ sessment 
or other matter decided which has become final and conclu- n0t to be 

sive 07- ask for a review of the same, and the Questioned. 

assessee shall not be entitled to any relief on such claim [ s . 48 ( 4 )] 
except refund of tax wrongly paid or paid in excess. 

If, within a period of three months from the date on Section 252 ‘ 
which a claim for refund is made under this Chapter, the 
Income-tax Officer does not pass an order thereon, the Cen- L 1 CW 1 
tral Government shall pay the claimant simple interest at 
the rate of two per cent, per annum on the amount directed 
to be refunded from the date on which the claim is made 
v to the date of the order directing the refund. 


Where under any of the provisions of this Act, a re- Section 253. 
fund is found to be due to any person, the Income-tax Set off 
Officer, Appellate Assistant Commissioner or Commis- ^ tax 
sioner, as the case may be, may, in lieu of payment 01 tne remaining 
refund, set off the amount to be refunded or any part or payable, 
that amount, against the tax, interest or penalty, if any, [ s . 49 e] 
remaining payable by the person to whom the refund is ue, 
after giving an intimation in writing to such person oj tne. 
action proposed to be taken under this section. 


CHAPTER XXI 
- APPEALS AND REVISION 
• A. Appeals to the Appellate Assistant Commissioner. 

Any assessee aggrieved by any of the following orders 
of an Income-tax Officer may appeal to the Appellate Assis- 
tant Commissioner against such order Section 254. 

(a) an order against the assessee, being a company, Appealable 

under section 113 [23A(1) main para, operative order,, 
nartl • [s - - 30 

i/iu 1 main para] 1 

(b) an order of assessment under section 147 or jab 

[sections 23(1) to (5)], •••• ™ here theas- 

sessee objects to the amount of income assessed, 
or to the amount of tax determined, or to the 
amount of loss computed, or to the status under 

which he is assessed; — * 

*As the section has been broken up into numerous clauses, pjf^havi^not been ^ itali- 
vision has not been given for each clause, and minor verbal chang s 
cised. 
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Clause 254 

(c) an order under section 151 [27] refusing to 

reopen an assessment maae under section 148 
[23(4) main para, part authorising best judgment 
assessment}, 

(d) an order under section 161 or 162 [section 35], 
where the assessee objects to the amendment made 
or refused thereunder, 

(e) an order adverse to the assessee, where the assessee 
denies his liability to be assessed under this Act, 

(() an order under section 180(2) or 180(3) [section 
26(2) Proviso], 

(g) an order under section 181 [2oA], 

(h) an order refusing to register a firm under section 
192(l)(b) [section m the Chapter on Firms relating 
to refusal of registration because there was no 
genuine firm m existence m the previous >ear] or 
under section 192(6) [section 23(4) main para, 
latter part relating to refusal to register a firm 
because of failure to file return etc. leading to best 
judgment assessment], 

(i) an order cancelling the registration of a firm under 
section 194(1) [section m the Chapter on Firms au- 
thorising cancellation of registration because there 
v,as no genuine firm] or under section 193(2) [sec- 
tion m the Chapter on Firms corresponding to 
section 23(4) mam para, part, authorising can- 
cellation on such failure as leads to best judgment 
assessment], 

(j) an order levying interest under section 224[18A(7)], 

(k) an order under section 229(5) [s 45 1st Prov], 

(l) an order under section 233(2) [new section re 
withdrawal of certificate], 

(m) an order under section 247 [48(1)], 

fn) an order imposing penalty under — 

(») section 279 [44E{6)], or 
<u) section 280 [28(1) & (2)], or 

(m) section 281 [25(2) latter part], or 
(iv) section 282 [18A(9>] 
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Explanation. — For the purposes of clause (b) an objec- 
tion to any interest charged under section 228 [18A(6)] or 
section 225 [18A(8)] shall be treated as an objection to the 
amount of income assessed. 

Where the partners of a firm are individually Section 255. 

assessable on their shares in the total income of the firm, Appeal by 
any such partner may appeal to the Appellate Assistant partner. 
Commissioner against any order of an Income-tax Officer [ s . 3 o (1) 
determining the amount of the total income or the loss of 2nd Prov.] 
the firm or the apportionment thereof between the several 

partners, but he cannot agitate* such matters in 

any appeal preferred against an order of assessment deter- 
mining his own total income or loss. 

Any person having in accordance with the provisions of Section 256. 
sectioh 208 [ub-section ( 6 ) of section 18] read with Appeal by 
section 208 [sub-section ( 6 ) of section 18] deducted and f n e ^°p a bjify 
paid tax in respect of any sum chargeable under this Act to deduct 
other than interest, who denies his liability to make such tax. 
deduction may appeal to the Appellate Assistant Commis- r , 
sioner to be declared not liable to make such deduction. 1 ' 3 v 1 

( 1 ) The appeal shall be in the prescribed form and shall Section 257. 

be verified in the prescribed manner. Form of ap- 

peal and 
limitation. 

( 2 ) The appeal shall ordinarily be presented within 30 ^ 3 * * * ^ 

thirty days of the following date, that is to say, — part] 3 ° ^ ’ 

ia) where the appeal relates to any tax deducted under 
section 204(1) [18(333)], the date of payment of the 
tax, or 

ib) where the appeal relates to any assessment, interest 
or penalty, the date of receipt of the notice of de- 
mand relating to the assessment, interest or pen- 
alty, or 

(c) in any other case, the date on which intimation of 
the order sought to be appealed against is received 


(3) .• The Appellate Assistant Commissioner, may [s. 30 ( 2 ), 

admit an appeal after the expiration of the said period if P ar 0 
he is satisfied that the appellant had sufficient cause for 
not presenting it within that period. 

( 1 ) The Appellate Assistant Commissioner shall fix a SectI °" 2 5 8 - 

day and place for the hearing of the appeal, and shall give a p° c c c a i UTe ln 
notice of .the same to the appellant and to the Income-tax . ‘ ,, 

Officer against whose order the appeal is preferred. . earlier part] ’ 

(2) The following shail have the right to be heard at [ s . 3 t ( 3 ) 

the hearing of the appeal — 2nd Frov *l 

(a) the appellant either in person or by an authorised 
representative; 



Clauses 258-259 


(b) the Income tax Officer, either m person or by a 
representative 

r, ,, (3) The Appellate Assistant Commissioner shall have 

Luer pan] (he power to adjourn the hearing o/ the appeal 

from time to time 

r» it ( 4 ) The Appellate Assistant Commissioner may, before 

1 J ' disposing of any appeal, make such further inquiry as he 
thinks fit, or may direct the Income tar Officer to make fur- 
ther enquiry arid report the result of the same to the Ap 
peUate Assistant Commissioner 

l» 3 « (sA)l ( 5 ) The Appellate Assistant Commissioner may, at the 

hearing of an appeal, allow the appellant to go into any 
ground of appeal not specified m the grounds of appeal, it 
the Appellate Assistant Commissioner is satisfied that the 
omission of that ground from the form of appeal was not 
wilful or unreasonable 


Ofcw] ( 6 ) The order of the Appellate Assistant Commissioner 

disposing of the appeal shall be in ranting and shall state 
the points for determination, the decision thereon and the 
reasons for the decision, and the relief, tf any, to which the 
appellant is entitled 

{* 31 < 5)1 (7) On the disposal of the appeal, the Appellate Assis- 
tant Commissioner shall communicate the order 

passed by him to the assessee and to the Commissioner 


Se« on 259 (1) In disposing of an appeal, the Appellate Assistant 

rowers ot >he Commissioner shall haue the following powers— 

Appellate As . , , , 

"■ (a) tn an appeal against an order of assessment, he may 

confirm reduce, enhance or annul the assessment , 
or he may set aside the assessment and refer 
the case back to the Income tax Officer for making 
a fresh •assessment tn accordance with the directions 
given by the Appellate Assistant Commissioner 
and after making such further enquiry as may be 
necessary and the Income-tax Officer shall there- 
upon proceed to make such fresh assessment and 
, determine where necessary, the amount of tax 
payable on the basis of such fresh assessment, 

(b) in an appeal against an order imposing a penalty 
he may confirm or cancel such order or vary it so 
as either to enhance or to reduce the penalty, 

(c) tn any other case, he may pass such orders tn the 
appeal as he thinks fit 


t Cora 
eitngfnejf 

C» 31(3) 
a 1 ”*)) 1 ”’ 

l» 3 f( 3 ) 
“ fl»)i*** 


Cl (f)] 


t> 31(3) 

ffWS 

jg. 2nd 

fs 31(3) Ht The Appellate Assistant Commissioner shall 

Ptov ) not enhance an assessment or a penalty unless the appellant 
has had a reasonable opportunity of showing cause against 
such enhancement 
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Clauses 259-261 

Explanation. — In disposing of an appeal, the Appellate [New] 
Assistant Commissioner may consider and decide any mat- 
ter determined hy the Income-tax Officer in the course of 
the proceedings in which the order appealed against was 
passed, notwithstanding that such matter was not raised 
before the Appellate Assistant Commissioner by the appel- 
lant. 


B — Appeals to the High Court. 

(1) Subject to the provisions of sub-section (3), any Section 260 . 

assessee aggrieved by any of the following orders may Appeaiabie- 
appeal to the High Court against such order — orders. 

[S- 33(0' 

(a) an order passed by an Appellate Assistant Commis- ]? ar ^ , . 

sioner under section 280 [28(1) and parti 33 ' IJ ’ 

( 2 )]; . ' 

(b) an order passed by an Appellate Assistant Commis- [s. 33 ( 1 ), 

sioner under section 259 [31(3) embodied in sec-P art l 

tion dealing with powers of Appellate Assistant 
Commissioner] ; 

(c) any order passed by the Appellate Assistant Com- [New] 
missioner rejecting or dismissing an appeal without 

a decision on the merits; 

(d) an order passed by the Commissioner under [s. 338 ( 3 ), 

section 271(1) [S. 33B(1)]. part] 

( 2 ) Subject to the provisions of sub-section (3), the [s. 33 ( 2 ), ear- 
Commissioner may, if he objects to any order passed by an Her part] 
Appellate Assistant Commissioner under section 259 [31 

(3) as embodied in section for powers of Appellate Assis- 
tant Commissioner], appeal to the High Court against such 
order 

(3) Where the amount or value of the subject matter [New] 
in dispute in appeal to the High Court is rupees seven 
thousand five hundred or more, an appeal shall lie under 
this section both on a question of fact and on a question 

of law; but where the amount or value of the subject mat- 
ter in dispute in such appeal is below rupees seven thousand 
five hundred, the appeal shall lie only on a question of 
law. 


(1) The appeal to the High Court shall be filed within Section 261 . 

sixty days of the date on which the order sought to be Limitat on. 

appealed against is communicated to the assessee or to the [s. 33 ( 1 ). 

Commissioner, as the case may be. part, s. 33 ( 2 ), 

a latter part, 

s- 338(3), 
part and s.65 

. ( 1 ) man 

para, part] 

(2) The High Court may admit an appeal after the ex- [s 33 ( 2 a) 
piry of the sixty days referred to in sub-section (1) if it and s. 66 ( 7 A)] 
is satisfied that there was sufficient cause for not presenting 

it within that period. 
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Section 262 The appeal to the High Court shall be in such form 
Fom of ap anc j shall be verified in such manner as may be prescribed 
and ** 3 33 *b ^ 1 / the Supreme Court by rules made under this Chapter 

Section*^ 363 Subject to such rules as may be made by the Supreme 
rower* and Court in this behalf, the powers to be exercised and the 
procedure to be followed by the High Court tn respect of 
66 ( 5 ). appeals under this Chapter shall be the same as those applt- 
panl cable tn respect of appeals to the High Court against the 
original decrees of courts subordinate to it 

Sec* m 261 ( 1 ) The appeal shall bo heard by a Bench of not 

Hear ng by less than two Judges of the High Court and shall be decid- 
Benctu ed m accordance with the opinion of such Judges or of 
maw mA] ’ the majority, if any, of such Judges 

[» 66A(i) ( 2 ) Where there is no such majority, the Judges 

Prov] shall state the point upon which they differ, and the 

case shall then be heard upon that point only by one or 
more Df the other Judges of the High Court and such 
point shall be decided according to the opinion of tht 
majority of the Judges who have heard the case including 
th ose who first heard it 

Srcton 2*5- A copy of the judgment of the Htgh Court shall be 
sent to the Commissioner to the Appellate Assistant Com- 
w appeal missioner ond to the assessee ond the Commissioner shall 
l» 66(5), cause such steps to be taken as may be necessary to give 
panj effect thereto 

S«! on 366. The costs of the appeal shall be in the discre- 

Cosu tion of the High Court 

{* oo(j)] 

Sett on 2G7 ( 1 ) Notwithstanding that an appeal has been preferred 

Refund com- under this Chapter to the High Court the refund if any 
appeal ** ^ ue to assessee shall be made, unless the High Court 
[Sew) makes an order authorising the postponement of the pay- 
ment of the refund until disposal of the appeal 

f» 66(7), ( 2 ) If, as a result of the appeal to the High Court, the 

Pioimoj amount of an assessment is reduced , the amount 

over paid shall be refunded with such interest as the Hioh 
Court may fix unless the High Court on intimation given 
by the Commissioner within thirty days of the receipt of 
the result of such appeal that he intends to ask far leave 
to appeal to the Supreme Court, makes an order authorising 
the Commissioner to postpone payment of such refund 
until the disposal of the appeal by the Supreme Court or 
the rejection of the application for leaue to appeal, as the 
case may be 


Section 26S 
'Ippcaiable 
judgmfHl 


C— Appeals to the Supreme Court. 

An appeal shall he to the Supreme Court from am 
judgment of the High Court delivered on an appeal prefer- 
red under section 260 (66(1) roam para, part embodied in 
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Clauses 268-271 

section for appealable order] in any case which the High [s. 66 A( 2 )] 
Court certifies to be a fit one for appeal to the Supreme 
Court. 

(1) The provisions of the Code of Civil Procedure, 1908, Section 269 . 
relating to appeals to the Supreme Court shall, so far as H e a r i n g 
may be, apply in the case of appeals under section 268 befoie l ^ e Su - 
[S. 66A(2)] in the like manner as they apply in the case 

of appeals from decrees of a High Court: [ s . 66 A( 3 ), 

Provided that nothing in this section shall be deemed ^ am 66 A( 3 ), 
to affect the provisions of section 263 or 265 [S. 66(5)] or 1 st Prov! 
section 273 [66(7), main para]. P art ) 

(2) The costs of the appeal shall he in the discretion [New] 
of the Supreme Court. 

(3) Where the judgment of the High Court is varied [ s- 66 A( 4 ).] 

or reversed in the appeal, effect shall be given to " ‘ 

the order of the Supreme Court in the manner provided 

in section 265 [S. 66 , sub-section (5)] and section 267 [S. 

66(7) Prov.] in the case of a judgment of the High Court. 

D — Appeals to the Central Board of Revenue. 

( 1 ) Any employer objecting to an order of the Com- Section 270. 
missioner refusing to recognise or an order withdrawing Appeals to 
recognition from a provident fund may appeal to the Cev- 

tral Board of Revenue in accordance with the provisions of “ e * ue 0 e " 
section 301 [58B(4)]. [New] 

(2) Any person in respect of whom a direction disquali- 
fying him for representing an assessee is made under section 
324(4) [S. 6l(3), main para, latter half] may appeal to the 
Central Board of Revenue in accordance with the provi- 
sions of section 324(4), Proviso [S. 61(3), Prov. (b)]. 

E — Revision by the Commissioner. 

(1) The Commissioner may call for and examine the Section 271 . 
record of any proceeding under this Act, and if he con- Revision or 
siders that any order passed therein by the Income-tax Offi- j ;ci ^ s 

cer is erroneous in so far as it is prejudicial to the interests venue, 
of the revenue, he may, after giving the assessee an oppor- [s. 3313 ( 1 )] 
tunity of being heard and after making or causing to be 
made such inquiry as he deems necessary, pass such order 
thereon as the circumstances of the case justify, including 
an order enhancing or modifying the assessment, or can- 
celling the assessment and directing a fresh assessment. 

(2) No order shall be made under sub-section (1) — 

(a) to revise an order of re-assessment made under [s. 338 ( 2 )] 
the provisions of section 152 [34(1), (a) (b) power 

to reopen], or 

(b) after the expiry of two years from the date of thp 
order sought to be revised. 
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Clause 272 

bection 272 (1) In the case of any order other than an order to 

Revision Of which section 271 [33B(1) and (2)] applies passed by an 
oiher orders authority subordinate to him, the Commissioner may, 
ma n para either Of his own motion or on an application by the assessee 
« 33A{9), for revision, call for the record of any proceeding 

main para, under this Act in which any such order has been passed 
P aft l , and may make such inquiry or cause such inquiry 

to be made and, subject to the provisions of this Act may 
pass such order thereon, not being an order prejudicial to 
the assessee, as he thinks fit 

f Wew I (2) Where an application for revision mas made by the 

assessee, he shall be given an opportunity 0/ being heard 
before the application is disposed of 

Prw (3) The Commissioner shall not of hi s own motton re- 

' n vise any order under this section if the order has 

been made more than one year previously 

mam 53 Mn - (4) ^ the case of an application for revtsion under this 

pan] P ’ section by the assessee, the application must be made with 
in one year from the date on uihtch the order in question 
was communicated to him or on which he otherwise came 
to know of it, whichever is earlier 

Provided that the Commissioner may, if he is satisfied 
that the assessee was prevented by sufficient cause from 
making the application within that period, admit an appli- 
cation made after the expiry of that period 

(5) The Commissioner shall not revise any order under 
this section in the following cases— 

(a) where an appeal against the order lies to the 

Appellate Assistant Commissioner but has 

not been made and the time within which such 
appeal may be made has not expired , 

(b) where an appeal aaatnst the order lies to the High 
Court but has not been made, and neither the time 
within which such appeal may be made has expired 
nor the assessee has waived his right of appeal, 

(c) where the order is pending on an appeal before the 

Appellate Assistant Commissioner , 

(d) where the order has been made the subject of an 
appeal to the High Court, and the appeal is pend 
mg or has been disposed of on the merits 

(6) Every application by an assessee for revision under 
this section shall be accompanied by a fee of twenty five 
rupees 


[« 33A <i), 
Frov (a) Part, 
ands 3jA(2), 
ut Prov (a). 
Part] 

t> 33 A(i) 
Prov (a) pan, 
and s 33A(a), 
lit fV>v (a) 
part] 

L> 33A(i) 
Prov (b) part 
and».33A(2> 
JJtftov (b)J 
f* 33A(t) 
Prov (b) Part 
and » ?3A(a) 
istlrw (0) 
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Explanation A. — An order by the Commissioner declin- [s-33.A(a)and 
ing to interfere shall, for the purposes of this section, be pr0V1S0 J 
deemed not to be an order prejudicial to the assessee. 

Explanation 2 . — For the purposes of this section, the [ s . 334 ( 2 ), 

Appellate Assistant Commissioner shall be deemed to be Expi.] 
an authority subordinate to the Commissioner. 

F General Section 273 . 

Notwithstanding that an appeal has been preferred 
under this Chapter to the High Court or to the Supreme standin g 'a P p- 
Court, tax shall be payable in accordance with the assess- eals. 
ment made in the case, unless the High Court or the [5X6(7), main 
Supreme Court, as the case may he, grants stay of the 1^,’ , an ^ t s - 
collection of the tax pending the disposal of the appeal. Ffbvio, part] 

Section 274. 

The High Court may, on petition made for the Execution for 

execution of the order of the Supreme Court in respect of costsawarded 
any costs awarded thereby, transmit the order for execu- c£> ur t iemc 
lion to any court subordinate to the High Court. [s.C6A(2),2nd 

J roviso.j 

Where as the result of an appeal to the Appellate Section 275. 
Assistant Commissioner, the High Court or the Supreme Amendment 

Court — of assessment 

on appeal. 

(a) any change is made in the assessment of a firm or [ s . 3 i( 4 ) and 
an association of persons or a new assessment of 33 ( 5 ), modi- 
a firm or an association of persons is order- fied l 

ed to be made, or 

(b) any alteration in any assessment has to he made, 

the Income-tax Officer shall, whether or not a direc- 
tion is given by the appellate authority, make an amend- 
ment of the assessment so as to carry out the order of the 
appellate authority, including, where necessary, an amend- 
ment of any assessment made on any partner of the firm 
or any member of the association. 

In computing the period of limitation prescribed for Section 276 

an appeal or an application under this Act, the Exclusion of 

day on which the order complained of was made, and, if time taken for 
the assessee was not furnished a copy of the order when c °py- 
the notice of the order was served upon him, the time [s- 67 A] 
requisite for obtaining a- copy of such order, shall be ex- 
cluded. 

The Supreme Count may make rules, not inconsistent Section 277. 
with the provisions of this Act, on all or any of the follow- Uptime ' he 
ing matters . namely — Court. 

(a) the powers to he exercised and the procedure to IN ew J 
be followed in appeals to the High Court under 
this Chapter ; 

(b) any other matter which is to be or may he pres- 
cribed hy the Supreme Court under this Chanter. 
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[New] 


Section 37 B In this Chapter,- 

“ t he High Court for 

( 1 ) m relation to any State, the 8 

-Ssree pesnas^ 
CMrt at 

Calcutta , and 

wr^WSES*^ 

Court of Kerala ; 

(b) ' status” means the the* FtnaWJJ 
1 ■ 

undiuided farmli/ ond so on 

CHAPTER XXII 

PENALTIES ~BLE BY INCOME-TAX 

If an y person without reasonable e *£^ s ® 442(61 

Hr* = 

failure continues ^ 

Section =80 (il II the Income-tax Officer °L. ?rf A any^proceedmgs 
Concealment Commissioner , m the n __ 

of income un j er this Act is satisfied that any pe 

or improper , _ 

distribution . . foiled to furnish tne 

of profits etc ( a ] has without reasonable cause was required 

return of his total m^ome whicn 3 ^ [22(1)] or 
to furnish under sect [sub-section 

by notice given under sec ^ ( a ) (b)l or 

smt ■SM^ sy^ssS'i 

by section iSoflJB «1 “ by SUC ” 

as the case may be, or 


(»28(i)n 

para] 
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Clause 280 

(b) has without reasonable cause failed to comply with 
a notice under section 146 (1) [sub-section (4) of 
section 221 or section 147 (2) [sub-section (2) of 
section 23], or 

(c) has concealed the particulars of his income or deli- 
berately furnished inaccurate particulars of such 
income, 

he may direct that such person shall pay by way of 

penalty, — 

(1) in the case referred to in clause (a), in addition to 

the amount of the tax. if any, payable by him. a 
sum not exceeding one and a half times that am- 
ount. and 

(ii) in the cases referred to in clauses (b) and (c), in 
addition to any tax payable by him, a sum not 
exceeding one and a half times the amount of the 
tax. if any, which Would have been avoided if the 
income as returned by such person had been accept- 
ed as the correct income. 

(2) When the person liable to penalty is a registered [ s , 2 8 (i),Prov. 
firm or an unregistered firm which has been assessed under (d)] 
section 190 (b) [23 (5) (b)3, then, notwithstanding anything 
contained in the other pro.isions of this Act, the penalty 
imposable under sub-section (I) shall be a sum not 
exceeding — 

(i) in the case referred to in clause (a) of sub-section 
( 1 ), otie and a half times the amount of the tax 

payable by an unregistered firm on an 

income equal to the firm’s total income, and 

(ii) in the cases referred to in clauses (b) and (c) of 

sub-section ( 1 ), one~ and a half times the 

difference between the amount of the tax 

payable by an unregistered firm on an income equal 
to the firm’s total income and the amount of the 

tax payable by an unregistered firm on an 

income equal to the income of the firm as actually 
returned by it. 

(3) (a) No penalty for failure to furnish the return' [ 5 - 28 ( 1 ), Prov. 

of his total income under section 143 (1) [22 (1)] shall be (a)3 
imposed under sub-section ( 1 ) on an- assessee whose total 

income does not exceed the maximum amount not charge- 
able to tax in his case by one thousand five hundred rupees. 

(b) Where a person has failed to comply with a notice r s 2 8 (i), 
under section 143 (2) [sub-section (2) of section 22] or j’rov.(b)] 
section 154 [section 34 (1) (a) (b)] and proves that he has 
no income liable to tax, the penalty imposable under sub- 
section ( 1 ) shall not exceed twenty-five rupees. 

17—1 Law Com./58 



252 

Clauses 280-282 

[j.s8(i),Prov. (c) No penalty shall be imposed under sub-section (1* 
(c)l upon any person assessable under section 169 (1) (i) read 

•with section 170 [42 (1) mam para, latter half, part regard- 
ing liability of agent to be assessed as representing non- 
resident] as the agent of a non-restdent for failure to fur- 
nish the return under section 143 (i) [22 (1)] 

r» a8(i)i (4) If the Income-tax Officer, or the Appellate Assistant 

Commissioner, in the course of any proceedings 

under this Act, is satisfied that the profits of a registered 
firm have been distributed otherwise than m accordance 
with the shares of the partners as shown in the instrument 
of partnership on the basis of which the firm has been 
registered under this Act and that any partner has 

thereby returned his income below its real amount he 
may direct that such partner shall, in addition to the tax 
if any, payable by him, pay by way of penalty a sum not 
exceeding one and a half times the amount of tax which 
has been avoided, or would have been avoided if the in- 
come returned bv such partner had been accepted as his 
correct income , and no refund or other adjustment shall be 
claimable by any other partner by reason of such direc- 
tions 

Section a8t Where any person fails to give the notice of 

Failure to discontinuance of his bustness, pro/ession or vocation re- 
eive notice of quired by section 185(3) [25(2) earlier half], the Income- 
aiscoaunuaa tax officer may direct that a sum shall be recovered from 
t ii "im ky way of penalty not exceeding the amount of tax 
pm) ,a,(er sufjse< l uen tly assessed on htm in respect of any income 
of the business, profession or vocation up to the 
date of its discontinuance 

Section 282 If the Income-tax Officer, m the course of any pro- 
Faiie Mtima- ceedmgs m connection wtih the regu'ar assessment, is 
ie ol or failure satisfied that any assesse — 

to pay adva 

nee tw, (a) has furnished under section 220 [subsection (2) 

ma n o i or su ^ section (3) of section 18A) an estimate of 

1 paraJ the advance tax payable by htm which he knew 

or had reason to believe tD be untrile, or 

(b) has without reasonable cause failed to ftimtjsh an 
estimate 0/ the advance tax payable by him m 
accordance with the prootsions of section 220(31 
[sub-section (3) of section 18 A], 

he may direct that such person shall tn addition to the 
amount of tax, if any, payable by him, pay by way of 
penalty a sum not exceeding — 

t* (1) in the case referred to m clause (a), one 

ov 1 and a half times the amount by which the tax 

actually paid during the financial year immediately 
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preceding the assessment year, under the provi- 
sions of sections 215 to 228 [s. 18A] falls short of — 

( 1 ) eighty per cent, of the tax regularly assessed, 
as modified under the provisions of section 223 
[18A (B)], or 

(21 where a notice under section 218 [18A (1) (a), 
main para, part as embodied in section regard- 
ing order of Income-tax Officer] was issued to 
the assessee, the amount payable thereunder, 
whichever is the less; and 

(ii) in the. case referred to in clause (bl, one and a half 
times the amount on which interest is payable 
under section 223 [s. 18A(6)]. 

( 1 ) No order imposing a penalty under this Chapter Sect-on 283 

shall be made unless the assessee or Che partner Procedure 

or the other person on whom the penalty is sought to be [s. 28(3)] 
imposed, as the case may be, has been heard, or has been 
given a reasonable opportunity of being heard. 

(21 The Income-tax Officer shall not impose any penalty r s . 2 8 f 6 )] 
under section 280 [s. 28(1) or (2)] or section 282 [18A(9)] 
without the previous approval of the Inspecting Assistant 
Commissioner. 

(3) An Appellate Assistant Commissioner, on making r s 
an order under section 280 [28(1) or ( 2 )], shall forthwith 
send a copy of the same to the Income-tax Officer. 

No prosecution for an offence against this Act shall be Secion 284 
instituted in respect of the same facts on which a penalty Bar against 
has been imposed under this Chapter. prosecution. 

. ^ [s- 28(4)] 

CHAPTER XXIII 


OFFENCES AND PROSECUTIONS 
If a person fails without reasonable cause or excuse — 

(a) to grant inspection or allow copies to be taken in 
accordance with the provisions of section 139 [39] ; 

(b) to furnish in due time any of the returns mentioned 
in section 166(4) [Section 19A], 166(1) [section 
20A], 166(2) [section 21] 143(2) [sub-section (2) of 
section 22] or 138 [section 38]; 


Section 285 
Failure to 
make pay- 
ments or deli- 
ver returns 
or statements 
or al’otv ins- 
pection. 

[s. 51, open- 
inglines] 

[*• 5i(e)J . 
l=- 5i( c )l 


(c) to produce, or cause to be produced, on or before [ s . 51 (d)] 
the date mentioned in any notice under section 
146(1) [Sub-section (4) of section 22] such accounts 
and documents as are referred to in the notice; 
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(» 5»(*)I 




(d) to deduct and pay tax as required by sections 201 
to 204 [all sections embodying section 18] or under 
section 235(2) [Sub section (5) of section 46], or 

(e) to furnish a certificate required by section 211 [sub 
section (9) of section 18) or by section 167 [section 
20] to be furnished, 

he shall, on conviction before a Magistrate, be punishable 
with fine which may extend to ten rupees for every day 
during which the default continues. 


Sect on -186 If a person makes a statement m any \ enfication tender 
meat this Act which is false, and which he either knows or be- 
Seeiatanon heves to be false, or does not believe to be true, he shall 
r f , 2 j , on conviction before a Magistrate be punishable 

1 with simple imprisonment which may extend to six months, 
or with fine which may extend to one thousand rupees, or 
with both 


Se I on s8 7 (i) A person shall not be proceeded against for an 

wbcat'ojti °ff ence under section 285 [51] or section 286 [52] except at 
nceorimpco the instanc e oi the Inspecting Assistant Commissioner 

ting Ass scant 

ner ’ 3 “°' (2) The Inspecting Assistant Commissioner may either 

r, 5 _, before or after the institution of proceedings compound any 
such offence 


Section 288 
I) scl«jtir( of 
particulars by 
public serva 


(1) If a public servant discloses any particulars the dis- 
closure of which is prohibited by section 141(2) [S 54(2), 
earlier part, as incorporated in Cnapter on Income-tax Au- 
thorities], he shall, on conviction before a Magistrate, be 
punishable with imprisonment which may extend to six 
months, and shall also be liable to fine 


t* 54 ( 5 )] (2) No prosecution shall be instituted under this sec- 

tion except with the previous sanction of the Commissioner 


CHAPTER XXIV 


RECOGNISED PROVIDENT FUNDS 

» 

Recognition 


Secucm 289 
According & 
sviihdrawal 
of recogni 

l» 58 B(i) ) 


(1) The Commissioner may accord recognition 
to any provident fund which m his opinion satisfies the 
conditions prescribed m section 290 [58C embodied in sec- 
tion for conditions] and the rules made thereunder, and 
may, at any time, withdraw such recognition if, in his opi- 
nion the provident fund contravenes any of those con- 
ditions 
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Provided that the Commissioner may , — 

(a) subject to such conditions, if any , as he may con- 
sider necessary, accord recognition to any provi- 
dent fund maintained by an enterprise which has 
been exempted from any or all of the provisions 
of any scheme framed under the Employees’ Pro- 
vident Funds Act, 1952, notwithstanding that any 19 . of 1952 . 
of the conditions mentioned in section 290 [58C 
embodied in section regarding conditions] are not 
satisfied ; and 

(b) withdraw such recognition if, in his opinion, the 
provident fund contravenes any of the conditions 
subject to which recognition was accorded by him. 

(2) An order according recognition shall take effect [s. 588 ( 2 ).] 
on such date as the Commissioner'' may fix in accordance 

with any rules the Central Board of Revenue may make 
in this behalf, such date not being later than the last day 
of the financial year in which the order is made. 

(3) An order withdrawing recognition shall take effect [s. 588 ( 3 ).] 
from the date on which it is made. 

( 4 ) An order according recognition to a provident [S.58B (3A)] 
fund shall not, unless the Commissioner otherwise directs, 

be affected by the fact that the fund is subsequently amal- 
gamated with another provident fund on the occurrence of 
an amalgamation of the undertakings in connection with 
which the two funds are maintained, or that it subsequent- 
ly absorbs the whole or a part of another provident fund 
belonging to an undertaking which is wholly or. in part 
transferred to or merged in the undertaking of the em- 
ployer maintaining the first mentioned fund. 


In order that a provident fund may receive and' retain 
recognition, it shall, subject to the provisions of section 
291 [s. 58C(1) Provisos to els. (a), (b), (d). 58J(4), 58(D). 
58(C) (1) (g) latter part], satisfy the conditions set out 
below and any other conditions which the Central Govern- 
ment may, by rules, prescribe — 


'’(a) All employees shall be employed in India, or shall 
be employed by an employer whose principal 


place of business is in India. 


Section 290 
Conditions to 
be satisfied 
by recognised 
Provident 
Funds. 

[s. 58 C(i) 

opening 

lines]. 

[s. 5 8 C(i) 

(a), main 
para.] 


(b) The contributions of an employee in any year [s. 580 ( 1 )’ 
shall be a definite proportion of his salary for that (t>), mam 
year, and shall be deducted by the employer from P ara -1 
the employee’s salary in that proportion, at each 
periodical payment of such salary in that year, 
and credited to the employee’s individual account 
in the fund. 
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[s 5 «C(i) 

tO 3 


[i 5flC(i) 
(d) ma n 
paial 


(c) The contributions of an employer to the in- 
dividual account of an employee in any year shall 
not exceed the amount of the contributions of the 
employee in that year, and shall be credited to 
the employee’s individual account at intervals not 
exceeding one year 

(d) The fund shall consist of contributions as above 
specified and of donations, if any, received by the 
trustees, of accumulations thereof, and of interest 
(simple and compound), credited in respect of such 
contributions, donations and accumulations, and 
of securities purchased therewith and of any ca- 
pital gams arising from the sale, exchange or 
transfer of capital assets of the fund, and of no 
other sums 


(e) The fund shall be vested m two or more trustees 
or m the Official Trustee under a trust which shall 
not be revocable save with the consent of all the 
beneficiaries 

(f) The employer shall not be entitled to recoier any 
sum whatsoever from the fund save in cases 
where the employee is dismissed for misconduct 
or voluntarily leaves his employment otherwise 
than on account of ill health or other unavoidable 
cause before the expiration of the term of service 
specified in this behalf in the regulations of the 
fund 

In such cases the recoveries made by the employer 
. shall be limited to the contributions made by him to the 
individual account of the employee, and to interest (sim- 
ple and compound) credited m respect of such contribu- 
tions and accumulations thereof, in accordance with the 
regulations of the fund. 

I* 58C(.) (g) The accumulated balance due to an employee shall 

PMt 1 eatl " he payable on the day be ceases to be an employee. 

1 of the employer maintaining the fund 

t* 58 G(t) (h) Save as provided m clause (g)> or in accordance 

™ with such conditions and restrictions as the Cen- 

tral Government may, by rules prescribe, no por- 
tion of the balance to the credit of an employee 
shall be payable to him 

Section 291 (i) Wotioithstandtng anything contained in section 

TOodaora n<>f ? 90 ^ f 38C (!) ( 3 ) mam para] the Commissioner may, if 
(» 58 c (0 he thinks fit, and subject to such conditions, if any, as he 
Prov ] thinks proper to attach to the recognition, accord recogni- 
tion to a fund maintained by an employer whose principal 


tn s ‘ cw 
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place of business is not in India, provided the proportion 

of employees employed outside India does not 

exceed ten per cent. 

(2) Notwithstanding anything contained in section t s - _ s8C(i) 
290(b) [58C(1) (b) main para], an employee who retains ^ "rovisoj. 
his employment while serving in the armed forces of the 

Union or when taken into or employed in the national ser- 
vice under any law for the time being in force, may, whe- 
ther he receives from the employer any salary or not, con- 
tribute to the fund during his service in the armed forces 
of the Union or while so taken into or employed in the 
national service a sum not exceeding the amount he would 
have contributed had he continued to serve the employer. 

(3) Notwithstanding anything contained in section r s rRCfil 

290(d) [58C(l)(d) main para] or section 290(g) [58C(1) (g), latter 
(g), earlier part], — part-] 

(a) at the request made in writing by the em- 

ployee who c eases to be an employee of the em- 
ployer maintaining the fund, the trustees of the 
fund may consent to retain the whole or any part 
of the accumulated balance due to the employee 
to be drawn by him at any time on demand ; 

(b) where the accumulated balance due to an employee r cgcfi) 

who has ceased to be an employee is retained in [j), proviso.] 
the fund in accordance with clause (a) of this sub- 
section, the fund may consist also of the accumu- 
lated balance due to the employee and of 

interest (simple and compound) in respect thereof 


(4) Subject to any rules which the Central Govern- [ s . 5 8 d.] 
ment may make in this behalf, the Commissioner may, in 
respect of any particular fund, relax the provisions of sec- 
tion 290(c) [58C (1) (c)]— 

(a) so as to permit the payment of larger contribu- 
tions by an employer to the individual accounts 
of employees whose salary does not exceed five 

• ' hundred rupees per mensem ; and 

(b) so as to permit the crediting by employers to the 
individual accounts of employees of periodical 
bonuses or other contributions of a contingent 
nature, where the calculation and payment of such 
bonuses or other contributions is provided for on 
definite principles by the regulations of the fund. 

(5) Notwithstanding anything contained in section 290 [s. sSjfe).] 

(h) [58C(l)(h)], in order to enable an employee to 

pay the amount of tax assessed on his ‘total income as de- 
termined under section 299(3) [58J(3)], he shall be enti- 
tled to withdraw from the balance to his credit in the 
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recognised provident fund a sum not exceeding the dif- 
ference between such amount and the amount to which 
he would have been assessed if the transferred balance 
referred to m section 299(3) [s 58J(3)} had not been in- 
cluded in his total income 


Sett on 292 
Repugnancy 
tnrcgula ora 
[» .>80(2) 1 


Where there is a repugnance between any regulation 
of a recognised provident fund and any provision of this 
Chapter or of the rules made thereunder, the regulation 
shall, to the extent of the repugnance, be of no effect 

The Commissioner may, at any time, require that such 
repugnance shall be removed from the regulations of the 
fund 


Treatment of contributions and balances 


Sect on 993 Any sum paid by an employer by way of contribution 
Employer* touards a recognised provident fund shall be deducted in 
Conir bu^ computing his income for the purpose of assessment. 

deducted in 


■jscjs nj li * 


(New] That portion of the annual accretion in any previous 

Sec- on 294 year to the balance at the credit of an employee partici- 
Employer* patmg in a recognised proudent fund as consists of— 

fa) contributions made by the employer m excess of 
buito««»- ten P er cent °* the salary of the employee, and 

when deemed (b) interest credited on the balance to the credit of 
weved^by the employee in so far as it exceeds one-third of 

employee the salary of the employee or is allowed at a rate 

r* 58 E .1 exceeding the rate fixed by the Central Govern- 

ment in this behalf by notification in the Official 
Gazette, 


shall be deemed to have been received by the employee 
in that premous year and shall be included In his total 
income for that previous year, and shall be liable to in- 
come tax and super-tax 

Sect 01 , ’9i An employee participating m a recognised provident 

Empoyec* fund shall be entitled to a deduction from the amount of 
EwSmma* tT!come ' ta - r on hts totaI income with which he is chargeable 
for P 1° T an y assessment year, of an amount equal to the income- 
1 * 5BF J tax calculated at the average rate of income-tax on his awn 
contributions to his individual account in the fund in the 
previous year, m so far as the aggregate of such contribu- 
tions does not exceed one-fifth of his salary m that pre- 
vious year or eight thousand rupees, whichever is less 
Sect on 29-5 . The accumulated balance due and becoming pay- 

Ac umuU «d — I e to an employee participating in a recognised provident 
b&an-eEx fund shall be excluded from the computation of his total 
elusion trom income — 
total income 


[. sSG (*) 
and * 7(1), 

Exp! 2, pro- (1) tf he has rendered continuous service tvifh his em- 
v so partj ployer for a period of five years or more, or 
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(ii) if, though he has not rendered such continuous ser- 
vice, the Commissioner , being of the opinioii 

that the service has been terminated by reason of 
the emplo 3 ’ee's ill-health, or by the contraction or 
discontinuance of the employer’s business or other 
cause beyond the control of the employee, allows 
the employee the benefit of this section. 

( 1 ) Where the accumulated balance due to an employee Seciion 297. 
participating in a recognised provident fund is included in Tax on accu- 
his total income owing to the provisions of section 296 [58G muiated ba- 
(2)] not being applicable, the Income-tax Officer shall cal- Pe- 
culate the total of the various sums of income-tax and [>• 580 ( 3 )] 
super-tax which would have been payable by the employee 

in respect of his total income for each of the years con- 
cerned if the fund had not been a recognised provident 
fund, and the amount by which such total exceeds the total 
of all sums paid by or on behalf of such employee by way 
of tax for such years shall be payable by the employee in 
addition to any other income-tax and super-tax for which 
he may be liable for the previous year in which the accu- 
mulated balance due to him becomes payable. 

(2) Where the accumulated balance due to an employee [s. s8G(i) 
participating in a recognised provident fund which is not latter part]. 
included in his total income under the provisions of section 

296 [58G (2)] becomes payable , an amount equal to 

the aggregate of the amounts of super-tax on annual ac- 
cretions that would have been payable under section 58E 
of the Indian Income-tax Act, 1922, for any assessment year „ 0 f I922 . 
upto and including the assessment year 1932-1933, if the 
Indian Income-tax (Second Amendment) Act, 1933, had come l8 0 fi 933 . 
into force on the 15th March, 1930, shall be payable by the " J ' JJ 
employee in addition to any other tax payable by him for 
the previous year in which such balance becomes payable. 

The trustees of a recognised provident fund, or any Section 298. 
person authorised by the regulations of the fund to make Deduction at 
payment of accumulated balances due to employees, shall, source 0" in- 
in cases where section 297 (1) [58G(3)] applies, at the time come-tax pa- 
an accumulated balance due to an employee is paid, de- yable on 
duct therefrom the amount payable under section 297 (i) accumulated 

[S. 58G(3)] , and all the provisions of sections 206 to ^ aa " c “‘ 

211 [18(4) to 18(9)] shall apply as if the accumulated bal-*- s ' 58H J 
ance were income chargeable under the head “Salaries”. 

( 1 ) Where recognition is accorded to a provident fund section 299. 

with existing balances, an account shall be made of the Treatmen t of 
fund up to the day before the day on which the recognition balance in 
takes effect, showing the balance to the credit of each em- newly recog- 
ployee on such day, and containing such further particulars " ised P™ V1 * 
as the Central Board of Revenue may prescribe. [s CI 58 J(i)j 

(2) The account shall also show in respect of the I s - 58 J(?)l- 
balance to the credit of each employee the amount thereof 

which is to be transferred to that employee’s account in the 



C« 58J<3)1 


I* 58J(5)) 


Section 300 
Accoiinti t 
recognised 
provident 

t* 58-11 


Sccvm 301 
Appeals 

0 s8B( 4 )J 
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recognised provident fund, and such amount (hereinafter 
called his transferred balance) shall be shown as the 
balance to his credit in the recognised provident fund on 
the date on which the recognition of the fund takes effect, 
and sub-section (3) of this section and sub-section (5) of 
section 291 [s 58J(3) (4)] shall apply thereto 

Any portion of the balance to the credit of an em- 
ployee m the existing fund which is not transferred to the 
recognised fund shall be excluded from the accounts of the 
recognised fund and shall be liable to income-tax and 
super-tax m accordance with the provisions of this Act, 
other than this Chapter 

(3) Subject to such rules as the Central Board of Reve- 
nue may make in this behalf, the Income-tix Officer shall 
make a calculation of the aggregate of all sums comprised 
m a transferred balance which would have been liable to 
income-tax if this Chapter had been in force from the date 
of the institution of the fund without regard to any tax 
which may have been paid on any sum, and such aggregate 
(if any) shall be deemed to be income received by the em- 

the previous year in which the recognition of the 
akes effect and shall be included in the employee’s 
total income for that previous year, and, for the purposes 
of assessment, the remainder of the transferred balance 
shall be disregarded, but no other exemption or relief, by 
way of refund or otherwise, shall be granted in respect of 
any sum comprised m such transferred balance* 

Provided that, in cases of serious accounting difficulty 
the Commissioner shall have power, subject to the said 
rules, to make a summary calculation of such aggregate 

(4) Nothing in this section shall affect the rights of the 
persons administering an unrecognised provident fund or 
dealing with it, or with the balance to the credit of any 
individual employee, before recognition is accorded, in any 
manner which may be lawful 

Other provisions 

(1) The accounts of a recognised provident fund shall 
fbe maintained by the trustees of the fund and shall be m 

such form and for such periods, and shall contain such 
particulars as the Central Board of Revenue may pres- 
cribe 

(2) The accounts shall be open to inspection at all rea- 
sonable times by Income tax authorities and the trustees 
shall furnish to the Income-tax Officer such abstracts there- 
of as the Central Board of Revenue may prescribe 

An employer objecting to an order of the Commis- 
sioner refusing to recognise or an order withdraw ing recog- 
nition from a provident fund may appeal within sixty days 
of such order, to the Central Board of Revenue 
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The appeal shall be in the form and shall be verified in 
the manner prescribed by the Central Board of Revenue. 

(1) Where an employer who maintains a provident fund 
(whether recognised or not) for the benefit of his employees 
and has not transferred the fund or any portion of it, trans- 
fers such fund or portion to trustees in trust for the em- 
ployees participating in the fund, the amount so transfer- 
red shall be deemed to be of the nature of capital expendi- 
ture. 

(2) When an employee participating in such fund is 
paid the accumulated balance due to him therefrom, any 
portion of such balance as represents his share in the 
amount so transferred to the trustee (without addition of 
interest, and exclusive of the employee’s contributions and 
interest thereon) shall, if the employer has made effective 
arrangements to secure that tax shall be deducted at source 
from the amount of such share when paid to the employee, 
be deemed to be an expenditure by the employer within 
the meaning of section 37 [clause (xv) of sub-section (2) 
of section 10], incurred in the previous year in which the 
accumulated balance due to the employee is paid. 

(1) All rules made under this Chapter shall be subject 
to the provisions of section 329 (4) [sub-section (5) of sec- 
tion 59]. 

(2) In addition to any power conferred by this Chap- 
ter, the Central Government may make rules — 

(a) prescribing the statements and other information 
to be submitted with an application for recogni- 
tion ; 

(b) limiting the contributions to a recognised provi- 
dent fund by employees of a company who are 
shareholders in the company ; 

(c) providing for the assessment by way of penalty of 
any consideration received by an employee for an 
assignment of, or creation of a charge upon, his 
beneficial interest in a recognised provident 
fund ; 

(d) determining the extent to and the manner in 
which exemption from payment of income-tax and 

> super-tax may be granted in respect of contribu- 

tions and interest credited to the individual ac- 
counts of employees in a provident fund from 
which recognition has been withdrawn ; and 

(e) generally, to carry out the purposes of this Chap- 
ter and to secure such further control over the 
recognition of provident funds and the adminis- 
tration of recognised provident funds as it may 
deem requisite. 


Section 302. 

Tieatment of 
fund transfer- 
red by em- 
ployer to 
trustee. 

[s. 58-K] 


Section 303. 
Provis ons 
relating to 
rules. 

[s. 58 L-] 



Clauses 304-305 

Section 304 This Chapter shall not apply to any provident fund to 
which the Provident Funds Act, 1925, applies 

(s r 5 8M] 

19 ot 1915 

Section 305 in this Chapter, unless the context otherwise re- 

Definition* mitre e 

I* 58 A) <3tJlreS ’ 

(a) a ‘recognised provident fund' means, a provident 
fund which has been and continues to be recog- 
nised by the Commissioner, in accordance with 
the provisions of this Chapter, 

(b) an “employer" means any person who maintains 
a proindent fund for the benefit of his or tts em- 
ployees, being — 

( 1 ) a Hindu undmded familj, company, firm or other 
association of persons, or 

<u) an individual engaged in a business, profession 
or vocation whereof the profits and gains are as- 
sessable to income-tax under the head ‘ Profits 
and gams 0 / business, profession or vocation'’. 


(c) an “employee” means an employee participating 
in a provident fund, but does not include a per- 
sonal or domestic servant, 

(d) a “contribution" means any sum credited by or on 
behalf of any employee out of his salary, or by an 
employer out of his own monies, to the individual 
account of an employee, but does not include any 
sum credited as interest, 

(e) the "balance to the credit” of an employee means 
the total amount to the credit of his individual 
account in a provident fund at any time , 

(f) the “annual accretion” to the balance to the credit 
of an employee means the increase to such balance 
in any year, arising from contributions and in- 
terest, 

(g) the “accumulated balance due" to an employee 
means the balance to his credit, or such portion 
thereof as may be claimable by him under the 
regulations of the fund on the day he ceases to 
be an employee of the employer maintaining the 
fund, and 

Ih) the “regulations of a fund ’ means the special body 
of regulations governing the constitution and ad- 
ministration of a particular provident fund 
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Clauses 306-307 
CHAPTER XXV 

APPROVED SUPERANNUATION FUNDS 
Approval 

( 1 ) The Central Board of Revenue may accord appro- Section 306. 

val to any superannuation fund or any part of a superan- Approval and 
nuation fund which in its opinion complies with the re- o 7 approval 
quirements of section 307 [58P], and may at any time with- r ' 

draw such approval, if in its opinion, the circumstances of *• s ' 5 ' ■* 
the fund or part cease to warrant the continuance of the 
approval. 

(2) The Central Board of Revenue shall communicate 
in writing to the trustees of the fund the grant of approval 
with the date on which the approval is to take effect, and, 
where the approval is granted subject to conditions, those 
conditions. 

(3) The Central Board of Revenue shall communicate 
in writing to the trustees of the fund any withdrawal of 
approval with the reasons for such withdrawal and the 
date on which the withdrawal is to take effect. 

(4) The Central Board of Revenue shall neither refuse 
nor withdraw approval to any superannuation fund or any 
part of a superannuation fund unless it has given the trus- 
tees of that fund a reasonable opportunity of being heard 
in the matter. 

(1) In order that a superannuation fund may receive Section 307 . 

and retain approval, it shall satisfy the conditions set out Conditions 
below and any other conditions which the Central Govern - for approva - 
ment may. by rules, prescribe — I s - 58 -P 

mam paraj 

(a) the fund shall be a fund established under an ir- 
revocable trust in connection with a trade or 
undertaking carried on in India ; 

(b) the fund shall have for its sole purpose the provi- 
sion of annuities for employees in the trade or 
undertaking on their retirement at or after a speci- 
fied age or on their becoming incapacited prior to 
such retirement, or for the widows, children or 
dependants of persons who are or have been such 
employees on the death of those persons; and 

(c) the employer in the trade or undertaking shall be 
a contributor to the fund. 

(2) The Central Board of Revenue may, if it [s- 5 8 p » 

thinks fit and subject to such conditions, if any, as it proviso] 
thinks proper to attach to the approval, approve a fund or 

any part of a fund — 

(i) notwithstanding that the rules of the fund provide 
for the return in certain contingencies of contribu- 
tions paid to the fund, or 

(ii) if the main purpose of the fund is the provision of 
such annuities as aforesaid, notwithstanding that 
such provision is not its sole purpose, or 
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Clauses 307*310 

(m) notwithstanding that the trade or undertaking n 
connection with which the fund is established is 
carried on only partly in India 

[New] U) Where there « a repugnance between any rules o; 

an approved superannuation fund or the terms of the in- 
strument under iihtch the fund is established and any pro- 
vision of this Chapter or 0/ the rules made thereunder v the 
rules of the /and or the terms of the instrument under 
which the fund ts established, as the case may be, shall, 
to the extent of the repugnance, be 0/ no effect, and the 
Central Board of Revenue may at any lime require that 
such repugnance shall be removed from the rules of the 
fund or the terms of the instrument, as the case may be 

Sect on 308 (l) An application for approval of a superannuation 

Application fund or part of a superannuation fund for any assessment 
for approval y CQr shall be made in writing before the end of that jear 
t* 58 Q,] by the trustees of the fund to the Income-tax Officer by 
whom the employer is assessable, and shall be accompanied 
by a copy of the instrument under which the fund is estab- 
lished and by two copies of the rules and of the accounts 
of the fund for the last previous year for which such ac- 
counts have been made up The Central Board of Revenue 
may require such further information to be supplied as it 
thinks proper 

(2) If any alteration in the rules constitution objects 
or conditions of the fund is made at any time after the 
date of the application for approval, the trustees of the 
fund shall forthwith communicate such alteration to the 
Income-tax Officer mentioned in sub-section (1), and in 
default of such communication any approval given shall, 
unless the Central Board of Revenue otherwise orders, be 
deemed to have been withdrawn from the date on which 
the alteration took effect 


Treatment of investments and contribution* 


Section 309 Income derived from investments or deposits of an 

in rat trom approved superannuation fund, and any capital gains aris- 
investmeDti Jn g f rom the sale, exchange or transfer of capital assets of 
l* 58R ma n such fund shall not be included m the total income of the 
para, pan] person in receipt thereof. 


Section 310 
finpfojCT f 


(* sSR.main 
para pan] 

{» 58R and 
Prov ] 


Any sum paid by an employer by way of con- 
tribution towards an approved superannuation fund shall 
be deducted m computing his income for the pur- 
pas' 1 of assessment 


Provided that where the contribution is not an ordi- 
nary annual contribution it shall be treated as the Central 
Board of Revenue may direct, either as a deduction for the 
year in which the sum is paid, or as a deduction to be 
spread over such period of years as the Central Board of 
Revenue thinks proper 
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Clauses 311-315 


Where the assessee is an employee participating in an Section 31 1. 
approved superannuation fund, any sum paid in the P re * contribu-' 5 
vious year by him by way of contribution towards the super- tion— when 
annuation fund shall, in so far as such sum is an ordinary exempt. 
annual contribution, be treated for all the purposes-of this [s. 58 R, main 
Act as if it were a sum to which the provisions of section para, part 
88 [15] apply. ^ “ 


Where any amount standing to the credit of an em- Section 312. 
ployee in an approved superannuation fund is paid to the Contribution 
employee during his lifetime but not at or in connection £j* ycc !°Ji m ' 
with the termination of' his employment, the amount so d ce mcd ' to 
paid shall be deemed for the purposes of income-tax ( but be income, 
not for the purposes of super-tax) to be income of the em- [ s . 5 ss ( 1 )] 
ployee of the previous year in which it is so paid to him. 


Where any amount standing to the credit of an em- Section 313. 
ployee in an approved • superannuation fund is paid to the Deduction of 
employee during his lifetime but not at or in connection b“ion S c °p^d 

with the termination of his employment, income- to an em- 

tax ( but not super-tax ) on the amount so paid shall, ployee. 

except in the case of an employee whose employment was [s. 58S (2)] 
carried on abroad, be deducted by the trustees of the fund 
at the average rate, of income-tax at which the employee 
was liable to incomb-tax during the preceding three years 
or during such period, if less than three years, as he was 
a member of the fund, and shall be paid by the trustees 
to the credit of the Central Government within the pre- 
scribed time and in such manner as the Central Board of 
Revenue may direct. 

Other provisions. 


Where an employer deducts from the emoluments paid Section 314. 
to an employee or pays on his behalf any contributions of Deduction 
that employee to an approved superannuation fund, he shall contri- 
include all such deductions or payments in the return butions on 
which he is required to furnish under section 166(2) [21]. behalf of 

employee to 
be included 
in return. 

[s. 5 8I7 

If a fund or a part of a fund for any reason ceases to Section 315. 
be an approved superannuation fund, the trustees of the Liabilities of 
fund shall nevertheless remain liable to account for tax ° 0 f 

on any sum paid— approval of 

(a) on account of' returned, contributions (including . n 
interest on contributions, if any), and L ' 5 J 


(b) in commutation or in lieu of annuities, 

in so far as the sum so paid is in respect of contribu- 
tions made before the fund or part of the fund ceased to 
be an annroved superannuation fund under the provisions 
of this Chapter. 



Clauses 316-31? 

Section 316 - The trustees of an approved superannuation fund and 
particulars to any exnploygr w ho contributes to an approved superannua- 
rn of tion fund shall, when required by notice from the Income- 
.upenmnua tax Officer, Within such period, not being less than twenty- 
tson funds one days }rom the date of the notice, as may be specified 
t» 58V] tn the notice, furnish such return, statement, particulars or 
information, as the Income-tax Officer may require 


317 (l) /II 1 rules made under this Chapter shall be subject 

**": *«“" to the provisions of section 329(4) [sub-section (5) of sec- 

Sk? tion 59] 

[Vew] 

(2) /n addition to any power conferred by this Chapter, 
the Central Government may make rutes — 

(a) prescribing the statements and other information to 
be submitted with an application for approval, 

(b) prescribing the returns statements, particulars, or 
information whtch the Income tax Officer may re- 
quire from the trustees of an approved superannua- 
tion fund or from the employer, 

(c) limiting the ordtnery annual contribution and any 
other contributions to an approved superannuation 
fund by an employer, 

<d) providing for the assessment by way of penalty of 
any consideration received by an employee for an 
assignment of or trreation of a charge upon, his 
beneficial interest tn an approved superannuation 
fun d, 

(e) determining the extent to and the manner tn tohtch 

exemption from payment of income-tax and super- 
tax may be granted tn respect 0 / any payment made 
from a superannuation fund from which approval 
has been withdrawn , v 

(f) providing for the withdrawal 0 / approval tn the 
case 0 } a fund which ceases to satisfy the require- 
ments of this Chapter or 0 / the rules made there- 
under, and 

(g) generally, to carry out the purposes of this Chapter 
and to secure such further control over the appro- 
val of superannuation funds and the administration 

approved superannuation funds as it may deem 
requisite 
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Clauses 318-320 


In this Chapter, unless the context otherwise requires , — Section 318 

Definitions. 

(a) “approved superannuation fund” means a super- [s. 58 N] 
annuation fund or any part of a superannua- 
tion fund which has been and continues to 

be approved by the Central - Board of Revenue in 
accordance with the provisions of this Chapter; 

(b) “employer”, “employee” and “contribution” have, in 
relation to superannuation funds, the meanings 
assigned to those expressions in section 305 [58A] 
in relation to provident funds; 

(c) “ordinary annual contribution” means an annual 
contribution of a fixed amount or an annual con- 
tribution computed on some definite basis by refe- 
rence to the income chargeable under the head 
“ Salaries ”, the contributions or the number of mem- 
bers of the fund. 

CHAPTER XXVI 
MISCELLANEOUS 
A. — Miscellaneous provisions. 

Income which has once been charged to income-tax or Section 3 i 9 . 
super-tax in the hands of any person for any assessment Bar or double 
year shall not be charged again to income-tax or super- j axa V on A un ' 
tax, as' the case may be, in the hands of the same person, cAct - 
either for the same assessment year or for a different L rscw J 
assessment year. 

(1) A notice or requisition under this Act may be serv- Section 320 . 
ed on the person therein named either by post or as if it Scr y>' c e of 
were a summons issued by a court under the Code of Civil ^ i 

Procedure, 1908. ^ 1908 . 3] 


(2) Any such notice or requisition may be addressed — 

(a) in the case of a firm or a Hindu undivided family, 

to any member of the firm or to the mana- 
ger or any adult male member of the family ; 

(b) in the case of a local authority, company, or other 

association of persons to the principal 

officer thereof : 

(c) in the case of any other person ( not being an indi- 
vidual). to the person who manages or controls 
his affairs. 

1 8 — 1 Law Gom./58. 



Clauses 321-323 

Section sat m After a finding of total partition kas been recorded 
Semee of b the j nc0me . t ax Officer under section 181 [25A3 in res- 

famJr rt pect of any Hindu family, notices under this Act in respect 

d jrupted ot of the income of the Hindu family shall— 
delved*’ ” (a) in the case of a notice under section 154 [sub-section 

(Ntw i ( 1 ) of section 34}, be served on all persons mho were 

members of the Hindu family immediately before 
the partition and the legal representative of any 
such member who is deceased , and 

(b) in other cases, be served on the person who was 
the last manager of the Hindu family, or, if such 
person is dead, then on all adults who were mem- 
bers of the Hindu family immediately before the 
partition 


(2) Where a firm or other association of persons is dis- 
solved, notices under this Act in respect of the 
income of the firm may be served on any person tnho teas 
a partner (not being a minor) or member of the firm or 
association, as the case may be, immediately before its dis- 
solution 

Secnon aw Where an assessment is to be made under section 185 
the [25(1)], or section 91(1) [section 25(3), latter half or sec- 
cue ct da- tion 25(4) mam para, latter half], the Income-tax Officer 
contnued may serve on the person v.hose income is to be 

busiest assessed, or in the case of a firm, on any person who 

t» * 5 ( 6)1 \\as a member of such firm at the time of its discon- 
tinuance, or, m the case of a company, on the principal 
officer thereof, a notice containing all or any 0 f the require- 
ments which may be included m a notice under section 143 
(2) [s 22 (2)], and the provisions of this Act shall, so far 
as may be, apply accordingly as if the notice were a notice 
issued under section 143 (2) [s 22 (2)] 

Section 323 ( 1 ) There shall be endorsed on every document which 

“h bi“? has been placed on the record by any Income-tax authority 
p^j the following particulars, namely — 

(a) the number of the case, 

(b) the name of the person producing the document, 

(c) the date on which it was produced, and 

(d) a statement of its having been so placed on the 
record , 

and the endorsement shall be srgnaj „ , n itmtted by »‘S 
Income-tax authrmtu ^ 


{ ncome '* D;r authority bases any order or ' 
anthoiS, °LV? 0 fI d f r , on an ,V document, the fncome las 
authority shall expressly make a reference in its order to 
giVm9 part,culars sufficient to identify the 
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Clause 324 


( 1 ) Any assessee who is entitled or required to attend Section 324. 

before any Income-tax authority in connection with Appearance 

any proceeding under this Act otherwise than when requir- ^pre* 'u-”* 
ed under section 136 [37] to attend personally for examina- tl vA Sen 
tion on oath or affirmation, may, subject to the other pro- j- s 6l 
visions of this section, attend by an authorised representa- pit.] 
tive. 


(2) For the purposes of this section. “ authorised repre- , . . . 

sentative” means a person authorised by the assessee in pa rt -) 1 
writing to appear on his behalf, being — 

(i) a relative of or a person regularly employed by |- s 6l 

the assessee ; or pan] 

(ii) any officer of a Scheduled Bank with which ^' 6l ^K 1 )] 

the assessee maintains a current account or has 

other regular dealings ; or 


(iii) any legal practitioner who is entitled to practise [ s . 61 ( 2 ) (ii)] 
in any civil court in India ; or 


(iv) an accountant ; or £ s - 61 

(v) any other person who, immediately before the [ s . 61 ( 1 ) 
commencement of this Act, was a lawyer, an part, and 
accountant or an Income-tax practitioner with'm 61 t 2 ) ( lV )3 
the meaning of sub-section . (21 of section 61 of 
the Indian Income-tax Act, 1922, and was actually n of 1922 
practising as such. 


Explanation . — In this section, “accountant” means a ff- 61 ( 2 * ) 

chartered accountant within the meaning of the Chartered t UI )J 
Accountants Act. 1949. and includes, in relation to any State. 3 8 of J 949 
any person who by virtue of the -provisions of sub-section 
(2) 0 / section 226 of the Companies Act, 1956, is entitled to 1 of : 95 6 
be appointed to act as an auditor of companies registered 
in that State. 


(3) No person who has been dismissed from Govern- [s. 61 ( 3 ), 

ment service after the 1st day of April. 1938, shall be quali- P ara > 
fied to represent an assessee under sub-section ( 1 ); and if part J 

any legal practitioner or accountant is found guilty 

of misconduct in connection with any income-tax proceed- 
ings by the authority empowered to take disciplinary action 
against members of the profession to which he belongs, 

he shall be thenceforward disqualified to represent 

an assessee under sub-section ( 1 ). 

(4) If any person, other than a legal practitioner j *' a!n 61 ^ 

or accountant, is found guilty of misconduct in con- par[ j 

nection with any income-tax proceedings by the prescribed 
authority, the prescribed authority may direct that he shall 

be thenceforward disqualified to represent an assessee un- 
der sub-section ( 1 ) : 
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[* 6j ( 3b 
FtotJ 


Provided that — 

(a) no such direction shall be made in tespect of any 
person unless he is given a reasonable opportunity 
of being heard , 


(b) any person against whom such direction is made 
may, within one month of the making of the direc- 
tion, appeal to the Central Board of Revenue to 
have the direction cancelled , and 


(c) no such direction shall take effect until one month 
from the making thereof, or, when an appeal is 
preferred, until the disposal of the appeal 

[New] (5) A person disqualified to represent an assesses by 

virtue of the provisions of sub-section (3) of section 61 Oj 
the Indian Income tax Act , 1922 shall be disqualified to 
it of 191a represent an assessee under sub-section (1) 


Section 315* A receipt shall be given for any money paid or recover- 
Recopt 10 e d under this Act. 
be gicen 

t» to] 

Section 326 Every person deducting, retaining or paying any tax 
indemnity m pursuance of this Act in respect of income belonging to 
l» 65] another person is hereby indemnified for the deduction, re- 
tention, or payment thereof 

Section 327 No suit shall be brought in any civil court to set aside 
Bar of nut* m or modify any assessment made under this Act, and no 
civil ernrn p r0S ecution, sutt or other proceeding shall lie against any 
7J officer of the Government for anything in good faith done 
or intended to be done under this Act. 


Section 328 If on the 1st day of Apnl m any assessment year pro* 
A 5 ,0 h “J e vision has not yet been made by a Central Act for the 
LtaC charging of income-tax or super far for that assessment 
provaion for year, this Act shall nevertheless have effect until such pro- 
charge of ux. viston is so made as if the provision in force in the preced- 
[1 67 B} mg assessment year or the provision proposed in the Bill 
then before Parliament whichever is more favourable to 
the assessee, were actually in force 


10 ate rules 


G) Central Board of Revenue may, subject to the 
?£!iS!L of * 1 £ e j Centr ? Government bp notification t« the 
of Arti’Sw m *£ e rules for carr Ting out the purposes 
oLr iLcfir far * e ascertainment and determination of 

Such roles ma y b c made for the whole 
of Zndta or for such part thereof as may be specified 
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Clause 329 

(2) Without prejudice to the generality of the fore- 
going power, such rules may — 

(a) prescribe the manner in which, and the procedure 

by which, the income shall be arrived at 

in the case of — 

(i) income derived in part from agriculture and in 
part from business ; 

(ii) persons residing out of India; 

(b) provide for the determination of the value of any 
perquisite chargeable to tax under this Act in such 
manner and on such basis as appears to the Central 
Board of Revenue to be proper and reasonable; 

(c) prescribe the procedure to be followed on applica- 
tions for refunds; 

(d) prescribe the procedure for giving effect to the 
terms of any agreement for the granting of relief 
in respect of double taxation or for the avoidance 
of double taxation which may be entered into by 
the Central Government under this Act; 

(e) provide for the maintenance of a register of persons 
other than legal practitioners or accountants as 
defined in section 324(2), Explanation [61], practis- 
ing before Income-tax authorities and for the con- 
stitution of, and procedure to be followed by, the 
authority referred to in sub-section (4) of section 
324 [61]; 

(f) provide for the issue of certificates verifying the 
payment of tax by assessees ; 

(g) provide for any matter which by this Act is to be 
or may be prescribed. 

(3) In cases coming under clause (a) of sub-section (2), 

where the income liable to tax cannot be definitely 

ascertained, or can be ascertained only with an amount of 
trouble and expense to the assessee which in the opinion 
of the Central Board of Revenue is unreasonable, the rules 
made under that sub-section may — - 

(a) prescribe methods by -which an estimate of such 

income may be made, and 

(b) in cases coming under sub-clause (i) of clause (a) 
of sub-section (2), prescribe the proportion of the 

income which shall be deemed to be income 

liable to tax ; 

- and an assessment based on such estimate or proportion 
shall be deemed to be duly made in accordance with the 
provisions of this Act. 
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(4) All rules made under this section shall be laid 
before each House of Parliament as soon as may be a/ter 
they are made, and shall be subject to such modifications 
as Parliament may make in the session m which they are 
so laid or the session immediately following 

C— Transitional provisions and repeal' 

THE FIRST SCHEDULE 
INSURANCE BUSINESS 


(See section 44) 

A — Life insurance business 

Rule i In the case of a person v.ho carries on or at any tune 

Profits of i k m the previous year carried on life insurance business, the 
insurance^ profits and gams of such person from that business shall 
computed be computed separately from his profits and gains 
separately from any other business 
[Schedule 
Rule l] 

Rules (1) The profits and gains of life insurance business 

or^profiu shall be taken to be the greater of the following — 

1 fe insurance 

(a) the gross external incomings of the previous year 

(Schedule from t k at business less the management expenses 

Rttle2j of that year 

(b) the annual average of the surplus arrived at by 
adjusting the surplus or deficit disclosed by the 

. of 8 actuarial valuation made in accordance with the 

jy * Insurance Act 1938 m respect of the last inter 

valuation period ending before the commencement 
of the assessment year, so as to exclude from it 
any surplus or deficit included therein which was 
made in any earlier inter valuation period and any 
expenditure which is not deductible under the pro- 
visions of sections 30 to 40 (Sections regarding de- 
ductions for busmess] m computing income charge- 
able under the head Profits and gams of business, 
pro/esston or vocation” 


(2) The amount to be allowed as management 

expenses under sub rule (1) shall not exceed the aggregate 
of the following — 


(a) 7 1 per cent of the premiums received during the 
previous year m respect of single premium life 
insurance policies 


1 Jsoi drafted. See notei for a d scan on of the mportin* points 
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(b) in respect of the first year’s premiums received 

in respect of other life insurance policies for which 
the number of annual premiums payable is less than 
twelve, or for which the number of years during 
which premiums are payable is less than twelve, 
for each such premium or each such year 7£- per 
cent, of such first year’s premiums received during 
the previous year; 

(c) 90 per cent, of the first year’s premiums received 

during the previous year in respect of all other 
life insurance policies; 

(d) in respect of all renewal premiums received during 
the previous year, an amount calculated at such 
percentage thereof as is permissible under sub- 
section (2) of section 40B of the Insurance Act, 

1938, as reduced by any expenditure which is 4 0 f I93 8 
not deductible under sections 30 to 40 [sections - 
regarding business deductions] in computing in- 
come chargeable under the head “Profits and gains 
of business, profession or vocation 

In computing the surplus for the purpose of rule 2, Rui e o 
[Schedule, rule 2]— Deductions 

(a) four-fifths of the amounts paid to or reserved for Rukfcj ] k ’ 
or expended on behalf of policy-holders shall be 
allowed as a deduction : 

*#* *** *** 

Provided that if any amount so reserved for 

policy-holders ceases to be so reserved, and is not paid to 

or expended on behalf of policy-holders, that proportion of 

such amount (one-half or four-fifths, as the case may be) 

if it has been previously allowed as a deduction under this 

Act or under the Indian Income-tax Act , 1922, shall be I10 f, 9aa 

treated as part of the surplus- for the period in which the 

said amount ceased to be so reserved: 

(b) any amount either written off or reserved in the 
accounts or through the actuarial valuation balance 
sheet to meet depreciation of or loss on the realisa- 
tion of investments shall be allowed as a deduction, 
and any sums taken credit for in the accounts or 
actuarial valuation balance sheet on account of 
appreciation of or gains on the realisation of invest- 
ments shall be included in the surplus : 

Provided that if upon investigation it appears to the 
Income-tax Officer after consultation with the Controller of 
Insurance that having due regard to the necessity for 
making reasonable provision for bonuses to participating 
policy-holders and for contingencies, the rate of interest or 
other factor employed in determining the liability in res- 
pect of outstanding policies is materially inconsistent with 
the valuation of investments so as artificially to reduce the 
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surplus, such adjustment shall be made to the allowance 
for depreciation or to the amount to be included in the 
surplus in respect of appreciation of such investments as 
shall increase the surplus for the purposes of these pro- 
visions to a figure which is fair and just, 

<c) ( 1 ) interest received during the inter-valuation 
period in respect of any securities of the Cen- 
tral Government which have been issued or 
declared to be income-tax free, shall not be 
excluded, but 

(u) no t ncome-tax shall be payable on the annual 
average of the amount of such interest 


Rule 4 Where for any year an assessment of the profits of life 

Adjustment insurance business is made in accordance with the annual 
of tax paid average of a surplus disclosed by a valuation for an mter- 
by deduction valuation period exceeding twelve 'months, then, in com- 
M source _ puting the income-tax payable for that year, credit shall 
ISch , Rule 4 ] not g lven jn accordance with section 207 [Section 18 (5), 

fnajn para, part regarding credit for tax deducted at 
source] for the income-tax paid in the previous year, but 
credit shall be given for the annual average of the income- 
tax paid by deduction at source from interest on securities 
or otherwise during such period 


B— Other insurance business 


Rule 5 . The profits and gams of any business of insurance other 

Computat on than life insurance shall be taken to be the balance of 
or profits of the profits disclosed by the annua] accounts, copies of 
neebusmesj*” which are required under the Insurance Act, 1938, to be 
furnished to the Controller of Insurance, subject to the 
ISch Rulefi following adjustments — 


part] 

4 of 1938 

[New) 


3 of 1886 


(a) any sum written off m the accounts as representing 
depreciation of any building, machinery, plant or 
furniture used for the purposes of the business 
shall be allowed as a deduction, whether such sum 
is or is not admissible under the provisions 0} sec- 
tion 32(1) clauses (i) and (ii) [10(2) (i»)l, subject 
to the condition that the aggregate of all such deauo 
tions allowed under this Act or under the Indian 
Income-tax Act, 1922, or under any Act repealed by 
that Act or under executive orders issued when the 
Indian Income-tax Act, 1886, mas m force, shall, in 
no case, exceed the ongtnal cost to the assessee of 
the building, machinery, plant or furniture, as the 
case may be. 


[Sch Ru’e G, (b) subject to the other provisions of thts rule, any de- 
eariier ban duetton tvhtch is not admissible under the provi- 

sions 0 / sections 30 to 40 [Sections regarding busi- 
ness deductions) in comnutmg the promts and gams 
of a business shall be added back. 



275 


SCH. I 


(c) any amount either written off or reserved in the [Sch., Rule 6, 
accounts to meet depreciation of or loss on the rea - la,,er half > 
lisation of investments shall he allowed as a deduc- JPf ,,^ th 
tion, and any sums taken credit for in the accounts u K 3 ' ■* 
on account of appreciation of or gains on the rea- 
lisation of investments shall be treated as part of 
the profits and gains. 


C — Other provisions. 

(1) The profits and gains of the branches in India of Rule 6. 

a person not resident in India and carrying on any business Profits and 
of insurance, may, in the absence of more reliable data, gai °[ non " 
be deemed to be that proportion of the world income of cn pcr " 
such person which corresponds to the proportion which his rSch RuIe 8 
premium income derived from India bears to his total para ’i] 
premium income. 

(2) For the purposes of this rule, the world income in [Sch., Rule 8, 
relation to life insurance business of a person not resident para 2 ] 

in India shall be computed in the manner laid down in this 
Act for the computation of the profits and gains of life 
insurance business carried on in India. 

(1) For the purposes of rules 1 to 6 [other rules regard- R uIe 7- 
ing insurance business] and of this rule, — tiorT^'^ 

(i) “gross external incomings” means the full amount [Sch., Rule 
of incomings from interest, dividends, fines and 5 (ii).] 
fees and all other incomings from whatever 

source derived (except premiums received from 
policy-holders and interest and dividends on any 
annuity fund), and includes also profits from re- 
versions and on the sale or the granting of annui- 
ties, but excludes profits on the realisation of in- 
vestments : 

Provided that incomings, including the annual value of 
the property occupied by the assessee, which but for the 
provisions of section 44 [10(7)] would have been assessable 
under the head “Income from house property”, shall be 
computed in the manner applicable to income chargeable 
under that head, and that there shall be allowed from such 
gross incomings such deductions as are permissible in res- 
pect of income chargeable under that head; 

(ii) “investments” includes securities, stocks and 5 

shares; ^ 

(Hi) “management expenses” means the full amount Ru!c 

of expenses (including commissions) incurred ex- M 
clusively in the management of the business of 
life insurance, and in the case of a company carry- 
ing’ on other classes of business as well as 
the business of life insurance, in addition thereto 
a fair proportion of the expenses incurred in the 
general management of the whole business. 
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Bonuses or other suras paid to or reserved on 
behalf of policy-holders, depreciation of, and 
losses on the realisation of investments, and any 
expenditure other than expenditure which may 
under the provisions of sections 30 to 40 [Sections 
regarding business deductions} be allowed for in 
computing the profits and gams of a business, are 
not management expenses for the purposes of 
rules 1 to 6 [all other rules regarding insurance 
business} and of this rule. 


(tv) “life insurance business” means life insurance 
business as defined in clause (11) of section 2 of 
the Insurance Act, 1938, 

(v) “rule” means a rule contained in this Schedule 

lrtCW , (2) References in rules 1 to 6 [other rules regarding in- 

surance business] and in this rule to the Insurance Act, 
4 of 1938 1938, or any provision thereof, shall, in relation to the Life 

Insurance Corporation of India, be construed as references 
to that Act or provision as read with section 43 of the Life 
31 of 1956 Insurance Corporation Act, 1956 


[Sch , Rule 
5( re )l 
4 of 1938 
INewJ 


THE SECOND SCHEDULE' 
PROCEDURE FOR RECOVERY OF TAX 
[See section 231 (1)] 

PART I 


General provisions 

1 In this Schedule, unless the context otherwise re- 

DcWutionj qmre s,— 

w (a) “certificate” means a certificate received by the Col- 

lector from the Income-tax Officer for the recovery 
of arrears under this Schedule , 

(b) "defaulter” means the assessee mentiond in the 
certificate , 


6 , 3(4). 

Bengal 
Public De- 
mand] Reco- 
very Act, 
1913 (Bengal 
Act 3 of 
*9131* 


(c) “execution", m relation to a certificate, means re- 
covery of arrears in pursuance of the certificate , 

(d) “movable property” includes growing crops f 

(e) “officer” means an officer authorised to make an 
attachment or sale under this Schedule , and 

(f) “rule” means a rule contained in this Schedule 


, 1 props on] contained id thus Schedule though new, have not bees 
onoerl ned for fan lity of reading 

* Th ] Act will hereafter be referred to aj the “Bengal Act" 

» Cf S a(r3>, a P G 
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When a certificate has been received by the Collector Rule a. issue 
from the Income-tax Officer for the recovery of arrears of Notlce - 
under .this Schedule, the Collector shall cause to be served I s - “> Bengal 
upon the defaulter a notice requiring the defaulter to pay Act ^ 
the amount specified in the certificate within fifteen days 
from the date of service of the notice and intimating that 
in default steps would be taken to realise the amount 
under this Schedule. 

No step in execution of a certificate shall be taken Rule 3- When 
until the period of fifteen days has elapsed since the date ^ tlfic ^ te 
of the service of the notice required by the preceding rule : deemed. 

[S. 13. 

Bengal Act J 

Provided that, if the Collector is satisfied that the 
defaulter is likely to conceal, remove or dispose of the whole 
or any part of such of his movable property as would be 
liable to attachment in execution of a decree of a civil 
court, and that the realisation of the amount of the certi- 
ficate would in consequence be delayed or obstructed, he 
may at any time direct, for reasons to be recorded in 
writing, an attachment of the whole or any part of such 
property : 

Provided further that if the defaulter whose property 
has been so attached furnishes security to the satisfaction 
of the Collector, such attachment shall be cancelled from 
the date on which such security is accepted by the Col- 
lector. 

If the amount mentioned in the notice is not paid within Rule 4. Mode 
the time specified therein or within such further time as 01 rccov !! r5 !' 
the Collector may grant in his discretion, the Collector the 

shall proceed to realise the amount by one or more of the Revenue Rc- 
following modes : — co\ r ery Act, 

1864 (2 of 
,1864)]*. 

(a) by attachment and sale of the movable property of IS- *4 Bengal 
the defaulter ; 

(b) by attachment and sale of the immovable pro- g-jso, The 

perty of the defaulter ; Revenue 

(c) by appointing a receiver of the property belonging {^of’iGTg)]' 
to the defaulter ; 

(d) by arrest and detention of the defaulter in civil 
prison. 

There shall be recoverable, in the proceedings in exe- Rule 5. inte- 
cution of every certificate, — ' and’ charges 

recoverable. 

(a) such interest upon the tax to which the certificate Bengal 
relates as is payable under this Act, and c J 


1 This Act will hereafter be referred to as the "Mad-as Act”. 
* This Act will hereafter be referred to as the “Bombay Act”. 
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(b) all charges incurred m respect of — 

( 1 ) the service of notice upon the defaulter to pay 
the arrears, and of warrants and other pro- 
cesses, and 

(«) all other proceedings taken for realising the 
arrears 

Rule 6 (1) Where property is sold in execution of a certificate, 

lMrchaset’* there shall vest in the purchaser merely the right, title 
* l ' lc . . and interest of the defaulter at the time of the sale, even 
Bengal Act ]’ though the property itself be specified 

{S 20 (a) ■ (2) Where immovable property is sold in execution of 

Bengal Act] a certificate, and such sale has become absolute, the pur- 
chasers right, title and interest shall be deemed to have 
vested in him from the time when the property is sold 
and not from the time when the sale becomes absolute 


Rule 7 Suit (1) No suit shall be maintained against any person 
agami pw claiming title under a purchase certified by the Collector 
nufniunn Sic in the manher laid down in this Schedule, on the ground 
onground of that the purchase was made on behalf of the plaintiff or on 
purchase behalf of some one through whom the plaintiff claims 

being made 

p?antifr f ° f (2) Nothing in this section shall bar a suit to obtain 
[s zi, Bengal a declaration that the name of any purchaser certified as 
Act] aforesaid was inserted in the certificate fraudulently or 
without the consent of the real purchaser, or interfere with 
the right of a third person to proceed against that property, 
though ostensibly sold to the certified purchaser, on the 
ground that it is liable to satisfy a claim of such third per- 
son against the real owner 


Rule 8 
Disposal of 
proceeds of 
execution 
IS 26 

Bengal Act ] 


(1) Whenever assets are realised, by sale or otherwise 
in execution of a certificate, they shall be disposed of M 
the following manner — 


(a] there shall first be paid to the Income-tax Officer 
the costs incurred by him , 

(b) there shall, m the next place, be paid to the Income- 
tax Officer the amount due under the certificate 
in execution of which the assets were realized , 


(c) if there remains a balance after these sums have 
been paid there shall be paid to the Income-tax 
Xjfncer therefrom any other amount recoverable 
under the procedure provided by this Act which 
may be due upon the date upon which the assets 
were realized, and 


(d) the balance (if any) remaining after the payment 
ot the amount (if any) referred to in clause (c) 
shall be paid to the defaulter 
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(2) If the defaulter disputes any claim made by the 
Income-tax Officer to receive any amount referred to in 
clause (c), the Collector shall determine the dispute. 

Except as otherwise expressly provided in this Act. Rule 9. 
every question arising between the Income-tax Officer and General bar 
the defaulter, or -their representatives, relating to the exe- |? on J '^‘ sdic ' 
cution, discharge or satisfaction of a certificate duly filed civil Courts, 
under this Act, or relating to the confirmation or setting save where 
aside by an order under this Act of a sale held in execu- fraud alleged, 
tion of such certificate, shall be determined, not by suit, but [S- 37 j Bengal 
by order of the Collector before whom such question Act 1 
arises : 

Provided that a suit may be brought in a civil court 
in respect, of any such question upon the ground of fraud. 

(1) All such property as is by the Code of Civil Pro- Rule 10 . Pro- 
cedure, 1908, exempted from attachment and sale in execu- 

tion of a decree of a civil court shall be exempt from attach- ment . 
ment and sale under this Schedule. 5 of 1908 [S. 

(2) The Collector’s decision as to what property is so^j Bensal 

entitled to exemption shall be conclusive. [S. 156, 

Bombay Act 
[S. 156,] 
Bombay Act] 

(1) Where any claim is preferred to, or any objection 
is made to the attachment or sale of, any property in execu- b collector, 
tion of a certificate, on the ground that such property is . 
not liable to such attachment or sale, the Collector shall bcIl n, 
proceed to investigate the claim or objection : Bengal Act] 

Provided that no such investigation shall be made 
where the Collector considers that the claim or objection 
was designedly or unnecessarily delayed. 

' (2) Where the property to which the claim or objec- 
tion applies has been advertised for sale, the Collector 
ordering the sale may postpone it pending the investigation 
of the claim or objection, upon such terms as to security or 
otherwise as the Collector shall deem fit. 

(3) The claimant or objector must adduce evidence to 4°. n> 

show that — Bengal Act] 

(a) (in the case of immovable property) at the date 
of the service of the notice issued under this 
Schedule to pay the arrears, or 

(b) (in the case of movable property) at the date of the 
attachment, 

he had some interest in, or was possessed of, the property 
in question. 

(4) Where, upon the said investigation, the Collector is [Rule 41 , 
satisfied that, for the reason stated in the claim or objec- Benga! ’ Act ^ 
tion, such property was not, at the said, date, in the pos- 
session of the defaulter or of some person in trust for him 
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or m the occupancy o! a tenant or other person paying 
rent to him, or that being in the’ possession of the defaulter 
at the said date, it was so in his possession, not on his own 
account or as his own property, but on account of or in 
trust for some other person, or partly on his own account 
and partly on account of some other person, the Collector 
shall make an order releasing the property, wholly or to 
such extent as he thinks fit, from attachment or sale 

[Rule 4?, ( 5 ) Where the Collector is satisfied that the property 

Sch II, was, at the said date in the possession of the defaulter as 
Bengal Aci] jj, s own property and not on account of any other person 
or was m the possession of some other person in trust for 
him, or in the occupancy of a tenant or other person paying 
rent to him, the Collector shall disallow the claim 
mule « (6) Where a claim or an objection is preferred, the 

Sch n, party against whom an order is made may institute a suit 
Bengal Act ] in a civi i court to establish the nght which he claims to 
the property m dispute, but subject to the result of such 
suit (if any), the order of the Collector shall be conclu- 
sive 


Where — 

(a) the amount due, with costs and all charges and ex- 
penses resulting from the attachment of any pro- 
perty or incurred in order to hold a sale, are paid 
to the Collector, or 

(b) the certificate is cancelled, 

the attachment shall be deemed to be withdrawn and, in 
the case of immo\able property, the withdrawal shall, if 
the defaulter so desires be proclaimed at hzs expense, and 
a copy of the proclamation shall be affixed in the manner 
provided by this Schedule for a proclamation of sale of im- 
movable property 


Rule is 
Removal ot 
attachment 
on fatufac- 


cancelUtion 
of certificate 



Rule 13 The attachment and sale of movable property and the 
officer enti attachment and sale of immovable property may be made 
smd £11 such offic ers or class of officers as the Collector may 

from time to time direct 

I s 154. 

latter part, 

Bombay 

Act] 

Rule 14 Any deficiency of price which may happen on a re* 

De&uii ng sale by reason of the purchaser’s default, and all expenses 
attending such re-sale shall be certified to the Collector 
for loss On by , the holding the sale and shall at the instance of 

resale e t.i the Income-tax Officer or the defaulter be recover- 
able from the defaulting purchaser under the procedure 
[Rute v. Provided by this Schedule 
Sch II 

Bengal Act] _ , 

« Provided that no such application shall be entertained 
unless filed within fifteen days from the date of re-sale 
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( 1 ) The Collector may, in his discretion, adjourn any Rule 15. 
sale hereunder to a specified day and hour ; and the officer o r djo ^lp'^ 
conducting any such sale may in his discretion adjourn 0 f sa i e . 

the sale, recording his reasons for such adjournment : j- Ru]e 

Sch.ir, " 
Bengal Act] 

Provided that, where the sale is made in, or within 
the precincts of, the office of the Collector, no such adjourn- 
ment shall be made without the leave of the Collector. 

(2) Where a sale of immovable property is adjourned 
under sub-rule (1) for a longer period than one calendar 
month, a fresh proclamation of sale under this Schedule 
shall be made unless the defaulter consents to waive it. 

( 3 ) Every sale shall be stopped if, before the lot is 
knocked down, the arrears and costs (including the costs 
of the sale) are tendered to the officer conducting the sale, 
or proof is given to his satisfaction that the amount of such 
arrears and costs has been paid to the Collector who ordered 
the sale. 


Where an attachment has been made under this Sche- R^ lc t6> 
dule, any private transfer or delivery of the property of 

attached or of any interest therein and any payment to the pr0 pcny after 
defaulter of any debt, dividend or other monies contrary attachment 
to such attachment, shall be void as against all claims to v °i d - 
enforceable under the attachment. [S.64 C.P.C.] 

[S. 1 8, Bengal 
Act] 

No officer or other person having any duty to perform Rule 17, 
in connection with any sale under this Schedule shall, Pr0 . f Itlon 
either directly or indirectly, bid for, acquire or attempt to buidng or 
acquire any interest in the property sold. purchase by 

officer. 

[Rule 52, 
Sch. II 
Bengal Act.] 

No sale under this Schedule shall take place on Sunday R u,c 18. 
or other general holiday recognised by the State Govern- ro . h ' b . ltior ‘, 
5 )ent or on any day which has been notified by the State onT^idays.' 
government to be a local holiday for the area in which rs - 
the sale is to take place. Bombay Act] 


Any officer authorised to attach or sell any property 
R r *° , arres t the defaulter or charged with any duty to ^ po i,ce. 

e performed under this Schedule, may apply to the offieer- 
m-charge of the nearest police station for such assistance 
as may be necessary for preventing obstruction to such 
0 ncer m the discharge of his duties, and the authority to 
whom such application is made shall depute a sufficient 
number of- police officers for furnishing such assistance. 
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PART II 

. . --in of movable property 

Attachment and t Schc dule, ^ 

, _ Except as otherwise P t ®'"*f{L d hed the ofBeer shall be 

t any movable P^gJ^tor (or other offiMr 

SAW ‘b"n b ?hat ^‘a^JoSSSat- and the 
Madras wlt h his name specifying tne 

amount to be realised warrant to be sen* 

Ru t e „ Scr The officer shall cause a copy of the 
vice of copy e( j on the defaulter 
of warrant , 

[S 8 (First) 

® H, after service of the ^‘edV 

Kh “'”' ir «« aefaUl ^ ched ,s movable 

3&.-S 

possession seizure , and the officer shall ^subordinates and sh 
(Rule 15 custody or the custody of one . j 
- • * Ji * he responsible for due custody the sub]e ct to 


Bengal Act] 


« custody thereoi subjeCt to 

Provided that when the of' ke'fi 

sell it at once — 1 " rn * 


sell it at once „*ricultoral pro- 

Rate at , Where the property to be attached is g fflJ0Ilg a copy 
AgiicuWl duce the attachment shall be made a 
produce oI tbe warrant of attachment— . land 


(Rule l6, 
Sch II, 
Bengal Act] 


duce the attachment snau uc 
of the warrant of attachment— Qn tbe ] 3 nd 

(a) where such produce is |™'" n | r Cr ° P 

nn which such crop has gro\ , eathered,-' <,n 

(b) where such produce has .*S n ,5treadmg out Fj® 

the threshing floor or P la “ wh.ch it » «- 

or the like or fodder-stack, on or in 

posited other con- 

and another copy on the outer door or au j( er ordinarily 
spicuous part of the house in which tne oe ^ the oute- 
resides or with the leave of the Col* the h oUse 
door or on some other conspicuous P a “ , VG rhs for g aU \ 
which he cames on business or personally carried on 
. or in^ which he is known to have last res j£ oro duce shaU 
business or personally worked for gain 1 Tv, p possession oi 
thereuDon be deemed to have passed into rne f 
the Collector 


me i_ouecxor _ , 

. j the Col* 

piovti oni as , W Where agricultural produce is attache 0 ’dy, watch* 
to agncuhu lector shall make such arrangements for the cu deem 

ni produce mg tending cutting and gathering thereof as b s orti 

under attach sufficient , and the Income-tax Officer shall bear = cost 
*“*■ as the Collector shall require m order to defray 
*7> of such arrangements 

Bengal Art] 
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(2) Subject to such conditions as may be imposed by 
the Collector in this behalf, either in the order of attach- 
ment or in any subsequent order, the defaulter may tend, 
cut, gather and store the produce and do any other act 
necessary for maturing or preserving it ; and, if the default- 
er fails to do all or any of such acts, any person appointed 
by the Collector in this behalf may, subject to the like con- 
ditions, do all or any of such acts, and the costs incurred 
by such person shall be recoverable from the defaulter as 
if they were included in the certificate. 

(3) Agricultural produce attached as a growing crop 
shall not be deemed to have ceased to be under attachment 
or to require re-attachment merely because it has been 
severed from the soil. 


(4) Where an order for the attachment of a growing 
crop has been made at a considerable time before the crop 
is likely to be fit to be cut or gathered, the Collector may 
suspend the execution of the order for such time as he thinks 
fit, and may, in his discretion, make a further order prohi- 
biting the removal of the crop pending the execution of the 
order of attachment. 

(5) A growing crop which from its nature does not admit 
of being stored shall not be attached under this rule at any 
time less than twenty days before the time at which it is 
likely to be fit to be cut or gathered. 


£ 


(1) In the case of — 

(a) a debt not secured by a negotiable instrument, 

(b) a share in the capital of a corporation, or 

(c) other movable property not in the possession of the 
defaulter except property deposited in, or in the cus- 
tody of, any court, 


Rule s6. 
Debts and 
shares etc. 

[Rule 18 of 
Schedule II, 
Bengal Act] 


the attachment shall be made by a written order prohi- 
biting,— 


(i) in the case of the debt— the creditor from recovering 
the debt and the debtor from making payment 
thereof Until the further order of the Collector , 


(ii) in the case of the share— the person in whose name 
the share may be standing from transferring the 
same or receiving any dividend thereon; 

(iii) in the case of the other moveable property (except 
as aforesaid) — the person in possession of the same 
from giving it over to the defaulter. 

(2) A copy of such order shall be affixed on some conspi- 
cuous part of the office of the Collector, and another copy 
shall be sent, in the case of the debt, to the debtor, m the 
case of the share, to the proper officer of the corporation, and 
19—1 Law Com./58 
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in the case of the other moveable property (except as afore- 
said) to the person m possession of the same 


(3) A debtor prohibited under clause (1) of sub-rule (11 
mav pay the amount of his debt to the Collector and such 
payment shall discharge him as effectually as payment to the 
party entitled to receive the same 

„ <l) The attachment of a decree of a civil court for the 

A tathm-r.i payment of money or for sale in enforcement of a mortgage 
of decree or charge shall be made by the issue to the civil court oi a 
js 19 Bcng»i notice requesting the civil court to stay the execution of the 
acij decree unless and unt li- 


ft) the Collector cancels the notice or 
(n) the Income-tax Officer or the defaulter applies to 
the court receiving such notice to execute the decree 
(2) Where a civil court receives an application under 
clause (u) of sub-rule (1) it shall on the application of tre 
Income-tax Officer or the defaulter and subject to the provi- 
5 of (o^8 sions of the Code of Civil Procedure 1903 proceed to 

the attached decree and apply the net proceeds in sausiac* 
tion of the certificate 


(3) The Income-tax Officer shall be deemed to be the re- 
presented e of the holder of the attached decree and to W 
entitled to execute such attached decree in anj roanrer 
lawful for the holder thereof 

Rule 28 Where the property to be attached consists of the sha'e 
iX»b\e ,a or interest of the defaulter in movable property belonging to 
property him and another as co-owners the attachment shall be made 
nude 19 by a notice to the defaulter prohibiting him from transit 
schedule ir ring the share or interest or charging it m any w ay 
Bengal Ac ] . 

Rule Attachment of the salarv or allow ances of servants of 

cSvennent lhe Government or a local authority may be made In w e 
**TYanf* mannenirovided bj rule 48 of Order 21 of the First Schedule 
5, of 1908 to the Code of Civil Procedure 1903 and the provisions 01 
Schniulc n sa ’d rote shall for the purposes of this rule apply su^ 
Bengal Act) Ject t0 su "h modifications as may be necessary 


AlUchmrnt 
of nego* able 
*ns rumenti 
ptule « 
Schedule II 
Bengal Act) 
Rule 31 
Attachment 
of property 

public officer 
[Rule as 
Schedule 11 
Eengal Act) 


Where the property is a negotiable instrument not depo- 
Sl »i t! n a court ROr ln the custody of a public officer, the 
attachment shall be made bv actual seizure and the instru- 
mwit shall be brought before the Collector and held subject 
to his orders 

Where the property to be attached is in the custody of 
any court or public officer the attachment shall be made by f 
notice to such court or officer requesting that such property 
mi f rest or dividend becoming payable thereon may 
be held subject to the further ordere of the Collector by 
■whom the notice is issued 

-nf ^ that where such property is In the custody 

a , ny du« ll °n of title or priority arising between 
the Income-tax Officer and any other person not being the 
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defaulter, claiming to be interested in such property by 
virtue of any assignment, attachment or otherwise, shall 
be determined by such court. 


In the case of attachment of movable property by ac- Rule 32. 
tual seizure, the officer shall, after attachment of the pro- inventory. 
Petty, prepare an inventory of all the property attached, t s - 9 > Madras 
ptre ‘idaq jo pagpoi si 31 aj 3 qA\ aoEjd 3 q} m SuiAjpads Act l 
shall forward the same to the Collector. A copy of the in- 
ventory shall be delivered by the officer to the defaulter. ' 


The attachment by seizure shall not be excessive, that *"* e , 33. 
1S . to say, the property attached shall be as nearly as pos- not ' to be 
sible proportionate to the amount specified in the war- excessive, 
rant. 


Attachment by seizure shall be made after 
rise and before sunset and not otherwise. 


[s. 14 , 

Madras Act] 

sun- f- ule 34- 
Se zurc bet- 
ween sun-rise 


and sun set. 


. [s. 15. 

, Madras Act] 

[s. 47, Bengal 

_ Act.] 

The officer may break open any inner or outer doorR U i e 35> 
or window of any building and enter any building in order Power to 
to seize any movable property if the officer has reason- break °P crl 
able grounds to believe that such building contains mov- doors etc ' 
able property liable to seizure under the warrant and the [ s : *9 & 
officer has notified his authority and intention of breaking ra * c t 
open if admission is not given. He shall, however, give all jM7> Bengal 
reasonable opportunity to women to withdraw. 1 


The Collector may direct that any movable property Ie * 
attached under this Schedule or such portion thereof as may scheduieii, 
seem necessary to satisfy the certificate shall be sold. ' Bengal Act] 

When any sale of movale property is ordered by the R. ul ° 37 - Issue 
Collector, the Collector shall issue a proclamation, in the ° ion proc ama ~ 
language of the district, of the intended sale, specifying [s first 
the time and place of sale and whether the sale is subject pa ra, Bombay 
to confirmation or not. Act -1 

(1) Such proclamation shall be made by beat of drum 
° r other customary mode, — how made. 

(a) in the case of property attached by actual seizure — [ s . 165 , 2 nd 

(i) in the village in which the property was seized. Bombay 
or if the property was seized in a town or city, 
then in the locality in which it was seized, 
and 


(ii) at such other places as the Collector may direct; 

(b) in the case of property attached otherwise than by 
actual seizure, in such places, if any, as the Col- 
lector may direct. [Rule 47, read 

with rule 48, 

(2) A copy of the proclamation shall also be affixed on schedule II, 
a conspicuous part of the office of the Collector. Bengal Act] 
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::i„ l5 t-Mssss3ss^iS| 

liter fifteen natural decay value, no sale or writing of 

&S'gi'ts£*i 'gg^ssS * ® «* Co " cc,t>r ' s ° s,ce 

t%r «“ - to be sold ,s agricultural p~ 

Rul= 4 o sue M) Where the property^ to 

t-SSi tee the saleshallhe held or near the 


{Rule . 

Seh- II. , 

Bengal Act J 


= the sale shall be ne.u, near (he 

is deposited ^ ^ be 

Provided that the CMKtonaydjrect,,* > » e „ 
held a. the nearest P>’“$ K5y fo^ellto greater adiant 
that the produce is tnereoy 
age 

(2 , Where.on the produce bein S put uP °r. . 

fTplace o^X the next market day. 

*■ ^ss&szsz 

the arrival ot such day, and thesale snai [or storing 

&e V he cr0I> haS bKn “ “ f aMre doc5 not admit of 

Bengal Act.] /o] Where the crop from its natu Jf advantage in an 
bem'g stored or can be sold to a greater advan«| 
unripe state (eg, as green ^ e “ l '^ a Sr shall he entitled 
,t is cut and gathered , and the purchase ^ for the 

to enter on the land, and to do aU that B n 

purpose of tending or cutting or gather g Qr 

.. Th- property shall be sold by public auction^ooe^ 

KU more loti as the oth“r may ^nsrder advBabl^^ of a 

1,00. amount to be realised by sale is jatisneu m mediately stop- 

r, Mod. portion of the property the aale shall be i«J 
mXctJ ped nith respect to the remainder of the mis 


sch. n 
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( 1 ) Where movable property is sold by public auction, Rule 43: Sale 
the price of each lot shall be paid at the time of sale or b >' P ub,ic 
as soon after as the officer holding the sale directs, and auctlon ‘ 

in default of payment .the property shall forthwith be ^ Rule 57, 
resold. Schedule II, 

Bengal Act.] 

(2) On payment of the purchase-money, the officer 
holding the sale shall grant a certificate specifying the 
property purchased, the price paid and the name of the 
purchaser, and the sale shall become absolute. 

(3) Where the movable property to be sold is a share in 
goods belonging to the defaulter and a co-owner, and two 
or more persons, of whom one is such co-owner, respec- 
tively bid the same sum for such property or for any lot, 
the bidding shall be deemed to be the bidding of the co- 
owner. 


No irregularity in publishing or conducting the sale Rule 44 : irre- 
of movable property shall vitiate the sale, but any person guilty not to 
sustaining substantial injury by reason of such irregularity tu^any S pcr- 
at the hand of any other person may institute a . suit in a son injured 
civil court against him for compensation, or (if such other may sue. 
person is the purchaser) for the recovery of the specific pro- [Rule 58, 
perty and for compensation in default of such Schedule n, 
recovery. BcnBal [Act ' ] 


Notwithstanding anything contained in this Schedule, -JA : 
where the property to be sold is a negotiable instrument or ins f rum( . nt5 
a share in a corporation, the Collector may, instead of direc- and shares in 
ting the sale to be made by public auction, authorise the corporations. 

sale of such instrument or share through a broker. [Order 21, 

Rule 76, 
C.l’.C.] 

Where the property attached is current coin or cur- 
rency notes, the Collector may, at any time during the ment of coin 
continuance of the attachment, direct that such com or or currency 
notes, or a part thereof sufficient to satisfy the certificate, notes to the 
be paid over to the Income-tax Officer. “ 


PART III 

Attachment And Sale of Immovable Property. 
Attachment. 


[Order Si, 
Rule 56, 
C.P.C.] 


, Attachment of the immovable property of the defaulter R ;^ cbmcn ^ : 
shall be made by an order prohibiting the defaulter from 
transferring or charging the property in any way and pro- 
hibiting all persons from taking any benefit under suen 
transfer or charge. 

A copy of the order of attachment shall be served on ^ e 0 f=o.i£ 
the defaulter. of attachment 

[S. 27, Mad- 
ras Act.] 
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e53£3gE3ps§ 

^ of the elector's office. 




the noucc 

Where any immovable g^^ u ? e “bKk 'to. 21,11 

3^a3sa?S3f , *= s ‘ ,J5ft ® rf 

of JCTVlCC Of 

notice * 


Sole 

sale \ 

g* tt: 

Bengal Act 1 


„„-aol' wjjgjj any immovable PJ2K5? t ioniDf' thtfintend- 

KJ* t«W- j^tL Collector shall cam^P the strict. 

S^-l S -Ut » ^ ""movable pM**** * 


ietobe made in the language » ^ be 

s-t-issSSSSte: 

proclamation. Ume and place of sale. and snau V 
mole 46(2], curately as possible, 

Sail M l’ (a) the property to 


P arl ,he ! eof .: . of which the sale is 


w KiSrS'i. recovery of which the sale is 
ordered; and jj— it 


(d)any' r mher thing v»W* *« ^“|° r m “Sder K to 

dfl'natS^o'oSroperty. 

1 ib„ sale of immovab 


judge the nature and vaiue 01 
(1) Every proclamation for the sale of “jJJj, property 
gs. ! Sr perty shalfbe Siade at some place on “r near suen^ 
2 , prv lyl beat of drum or other custom 
donation- ,cL Dro clamation shall be affixed 


perty shall be made at some a copy ° f 

»■ by beat of drum or other customa^r “ i(;uous part of 
• t K”d Kn fc— S pit of the 0®- 
g*IA*i? of the Collector. . 


[Rule 


tu .he Collector. reclamation 

(2) Where the Collector s ° ^ct^ sue P in a local 
shan also be published m .^ e ofsuch publication shall 
newspaper, or m both; and the cost oi sue p 

be deemed to be costs of the sale. 

^ «, divided into lots for 


wv deemed to be costs of the sale. _ i ts for the 

(3) Where the property is d i'’ i i! 1 11 “ t ° t be necessary 
purpose of being sold separately, its lot> unless pm- 

to make a separate proclamation for oI the Cofieo- 

■ *. pec notice of the sale cannot, in tne p 

tor, otherwise he given. " 


tor, otherwise b e given. — ~ r ^~\ 

». CT Kflon 98(7), TVmnaal Iwolvcocy Act, 19*0, 
presidency Towns nsolvmof Act, I9°9- 



289 


scH.iin 


*» s * le of immovable property under this Schedule Rui e 54: 
snail, without the consent m writing of the defaulter, take Time of sale. 
p iace until after the expiration of at least thirty days cal- [Rule 4 8 , 
culated from the date on which a copy of the proclamation Jr, 

of sale has been affixed on the property or in the office of Bcnga ' Acl -1 
the Collector, whichever is later. 


The sale shall be by public auction to the highest bid- Rule 55 . : 
der and shall be subject Jto confirmation by the Collector. SaIe t0 bt b )’ 

_ , ‘ auction. 

[S. 3b (First 
part) Madras 

( 1 ) On every sale of immovable property, the person Rule 56 : 
declared to be the purchaser shall pay, immediately after Deposit by 
such declaration, a deposit of twenty-five per cent, on the purchaser 
amount of his purchase money, to the officer conducting ^L b sale m 
the sale; and, in default of such deposit, the property shall rR U ie 66 
forthwith be re-sold. Sch. ii, 

rru , ,, . Bengal Act.] 

(A) the full amount of purchase-money payable shall RuIe 6q . 
be paid by the purchaser to the Collector on or before the Sch. ii, 
fifteenth day from the date of the sale of the property. Bengal Act.] 

In default of payment within the period mentioned in Rule 57 : 
the preceding rule, the deposit may, if the Collector thinks Procedure in 
fit, after defraying the expenses of the sale, be forfeited to 0 

the Goyernment, and the property shall be re-sold, and the 1 y . 
defaulting purchaser shall forfeit all claims to the property § cb e 7 f Ij 
or to any part of the sum for which it may subsequently Bengal Act,]’ 
be sold. 

All persons bidding at the sale shall be required to Rule 58: 
declare if they are bidding on their own behalf or on behalf Authority to 
of their principals. In the latter case they shall be required bld - 
to deposit their authority, and in default their bids shall [S. 36 ( Flftb ) 
be rejected. Madras Act ' ] 

( 1 ) Where immovable property has been sold in execu- Rule 59: 
bon of a certificate, the defaulter, or any person whose Application 
interests are affected by the sale, may, at any time within ^ 
thirty days from the date of the sale, apply to the Collector vab]e prope . 
t0 se t aside the sale, on his depositing — rty on depo- 

, (a) for payment to the Income-tax Officer, the amount * It- 

specified in the proclamation of sale as that for the I • , 
recovery of which the sale was ordered, with inter- 
est thereon at the rate of six and a quarter per , 

cent, per annum, calculated from the date of the 
,, ' proclamation of sale to the date when the deposit 
is made; and 

(b) for 'payment to the purchaser, as penalty, a sum ' 
equal to five per cent, of the purchase-money, but- . 
not less than one rupee. 

■ , ' (2) Where a person makes an application under the 
°ext rule for setting aside the sale of his immovable pro- 
perty, he shall not, unless he withdraws that application, 
be entitled to make 1 or prosecute an application- under this 
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Rule 6 o: 

Applies* on 
to set aside 
sale of immo- 
vable proper 
ty on ground 
of non service 
of notice or 
irregularity 
[S 53 Bengal 
Act 1 


Where immovable property has been sold in execution 
of a certificate, the Income-tax Officer, the defaulter, or any 
person whose interests are affected by the sale, may, a* 
any time within thirty days from the date of the sale, ap- 
ply to the Collector on the ground that notice was not 
served on the defaulter to pay the arrears as required by 
this Schedule or on the ground of a material irregularity 
in publishing or conducting the sale 

Provided as follows : — 


(a) no sale shall be set aside on any such ground un- 
less the Collector is satisfied that the applicant has 
sustained substantial inquiry by reason of the n on- 
service or irregularity, and 

(b) an application made by a defaulter under this rule 
shall be disallowed unless ihe applicant deposits 
the amount recoverable from him in execution of 
the certificate 


Rule 61 At any time withm thirty days of the sale the pui- 
Seu ng wide chaser may apply to the Collector to set aside the sale on 
defaulter the ground that the defaulter had no saleable interest in 
no saleable the property sold. 

interest 
[t sa Bengal 
Act ] 

Rule 6a (1) Where no application is made for setting aside the 
Confirmation sale under the foregoing rules or where such an apphea 
or sale non is made and disallowed by the Collector, the Collector 
An*! 5 Eei>sal shall (if the full amount of the purchase-money has been 
1 paid) make an order confirming the sale, and, thereupon, 
the sale shall become absolute 

(2) Where such application is made and allowed, and 
where, in the case of an application made to set aside the 
sale on deposit of the amount and penalty and charges the 
deposit is made within thirty days from the date of the 
sale, the Collector shall make an order setting aside the 
sale 


Rule 63 Re 
turn of pur 
chase money 


Sch 


Provided that no order shall be made unless notice ol 
the application has been given to the persons affected 
thereby 

Where a sale of immovable property is set aside, any 
money paid or deposited by the purchaser on account ol 
the purchase, together with the penalty, if any, deposited 
. 1 , for paymeht to the purchaser, and such interest as the 
Bengal Act) Collector may allow, shall be paid to the purchaser 
Rule 64 Sale 

(1) Where a sale of immovable property has become 
absolute, the Collector shall grant a certificate specifying 
the property sold, and the name of the person who at the 
time of sale is declared to be the purchaser 

^ Such certificate shall bear date the day on which 
the sale became absolute 


[Rule 

Sell II, 
Bengal Act ] 
[• 9 # ( 5 ), 
Madras Act j 
1* J8», Bom 
bay Aft 1 
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( 1 ) Where an order for the sale of immovable property Rule 65: 

has been made, if the defaulter can satisfy the Collector p °st p0 ne- 
that there is reason to believe that the amount of the cer- mem ° r fj lc 
tificate may be raised by the mortgage or lease or private default^ to 
sale of such property, or some part thereof, or of any other raise amour 
immovable property of the defaulter, the Collector may, due under 
on his application, postpone the sale of the property com- ccrtlficate - 
prised in the order for sale, on such terms and for such [ Ru,e 66 : 
period as he thinks proper, to enable him to raise the £ ch- , . n 4 
amount. Bengal A«.] 

(2) In such case the Collector shall grant a certificate 
to the defaulter, authorising him, within a period to be men- 
tioned therein, and notwithstanding anything contained in 
this Schedule, to make the proposed mortgage, lease or 
sale : 

Provided that all moneys payable under such mortgage, 
lease or sale shall be paid, not to the defaulter, but to the 
Collector : 

Provided also that no mortgages lease or sale under 
this rule shall become absolute until it has been confirmed 
by the Collector. 

Every re-sale of immovable property, in default of pay- Ru]e 66 . 
ment of the purchase-money within the period allowed for Fres h pr ocia 
such payment, shall be made after the issue of a fresh mation befor 
proclamation in the manner and for the period hereinbefore rc ' sa,c - 

provided for the sale. ' [Ru'e 7b 

Sch. 11, 

Where the property sold is a share of undivided immov- BengaI Act -1 
able property, and two or more persons, of whom one is a Rl ' ,c f 6 7 : 
co-sharer, respectively bid the same sum for such property B ' r t 0 C °havi 
or for any lot, the bid shall be deemed to be the bid of the pr eference. 
co-sharer. [Ru]e 

Sch. II, 

PART IV Bensal Act ' ] 

Appointment 0} receiver. 

(1) Where the property of a defaulter consists of a RuIe 68 . 

business, the Collector may attach the business and appoint A PP ointmcni 
a person as receiver to manage the business. of receive! 

for business. 

(2) Attachment of a business under this rule shall be 
made by an order prohibiting the defaulter from transfer- 
ring or charging the business in any way and prohibiting 
all persons from taking any benefit under such transfer or 
charge, and intimating that the business has been attached 
under this rule. A copy of the order of attachment shall be 
served on the defaulter, and another copy shall be affixed 
on a conspicuous part of the premises in which the business 
is carried on and on the notice board of the Collector’s 
Office. 


SCH II 


Rule €9 *■ Where immovable property is attached, the Collector 
Appimjnen' may, instead of directing a sale of the property, appoint a 
of receiver pergon as reC eiver to manage such property, 

for immov * 


able properly 
fi 08, Madras 



Rule 70 (!) Where any business or other property is attached 

p awth of and taken under management under the foregoing rules, 
receiver the receiver shall, subject to the control of the Collector, 
have such powers as may be necessary for the’ proper 
management of the property and the realisation of the 
profits, or rents and profits, thereof, 

(2) The profits, or rents and profits, of such business 
or other property shall, after defraying the expenses of 
management, be adjusted towards discharge of the arrears, 
and the balance, if any, shall be paid to the defaulter. 

Rule 71 The attachment and management under the foregoing 

Withdrawal rules may be withdrawn at any time at the discretion of 
Of manage th e Collector, or if the arrears are discharged by receipt 
“ ca Madras 5Uch P rofits and r$nts or are otherwise paid. 

A«] p ART y 

Arrest and detention of the defaulter 


Ruie7» (1) No order for the arrest and detention in civil pn* 

showcase' 0 s<m of a defaulter shall be made unless the Collector lias 
. , , issued and served a notice upon the defaulter calling Upon 

(ib) & (ic) him to a Ppe ar before him on the date specified in the notice 
Bengal Act] and to show cause why he should not be committed to the 
f* <8, Part, Clvd prison, and unless the Collector, for reasons recorded 
Madm Act J tn writing, is satisfied— 


(a) that the defaulter, with the object or effect of 
obstructing the execution of the certificate, has 
after the receipt of the certificate m the Collec- 
tor's office dishonestly transferred, concealed, or re- 
moved any part of his property, or 

(b) that the defaulter has, or has had since the receipt 
of the certificate in the Collector’s office, the means 
to pay the arrears or some substantial part thereof 
and refuses or neglects or has refused or neglected 
to pay the same. 


(2) Notwithstanding anything contained in sub-rule (1), 
a warrant for the arrest of the defaulter may be issued by 
the Collector if the Collector is satisfied, by affidavit or 
otherwise, that with the object or effect of delaying the 
execution Df the certificate the defaulter is likely to abscond 
or leave the local limits of the jurisdiction of the Collector. 

(3) Where appearance is not made in obedience to a 
notice issued and served under sub-rule (l). the Collector 
may issue a warrant for the arrest of the defaulter 
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(4) Every person arrested in pursuance of a warrant 
of arrest under sub-rule (2) or sub-rule (3), shall be brought 
before the Collector as soon as practicable and in any event 
within twenty-four hours of his arrest (exclusive of the 
time required for journey) : 

Provided that, if the defaulter pays the amount entered 
m the warrant of arrest as due and the costs of the arrest 
, to the officer arresting him, such officer - shall at once 
release him. 


When a defaulter appears before the Collector in 
obedience to a notice to show cause, or is brought before 
the Collector under the preceding rule, the Collector shall 
proceed to hear the Income-tax Officer and take all such 
evidence as may be produced by him in support of execu- 
tion by artest, and shall then give the defaulter an oppor- 
tunity of showing cause why he should not be committed 
to the civil prison. 

Pending the conclusion of the inquiry, the Collector 
may, in his discretion, order the defaulter to be detained 
in the custody of such officer as the Collector may think 
fit or release him on his furnishing security to the satisfac- 
tion of the Collector for his appearance when required. 

- (1) Upon the conclusion of the inquiry, the Collector 
may make an order for the detention of the defaulter in 
the civil prison and shall in that event cause him to be 
arrested if he is not already under arrest : 

Provided that in order to give the defaulter an oppor- 
tunity of satisfying the arrears, the Collector may before 
making the order of detention leave the defaulter in the 
custody of the officer, arresting him or of any other officer 
for a specified period not exceeding 15 days, or release him 
on his furnishing security to the satisfaction of the Collec- 
tor for his appearance at the expiration of the specified 
period if the arrears are not so satisfied. 

(2) When the Collector does not make an order of de- 
tention under sub-rule (1), he shall, if the defaulter is under 
arrest, direct his release. 

(1) Every person detained in the civil prison in execu- 
tion of a certificate may be so detained, — 


(a) where the certificate is for a demand of an amount 
exceeding fifty rupees-— for a period of six months, 
and 

(b) in any other case — for a period of six weeks. 

Provided that he shall be released from such detention— 

(i) on the amount mentioned in the warrant for his 
, detention being paid to the officer-in-charge o 
the civil prison, or 


Rule 73: 
Hearing. 

[s- 29 ( 2 ). 

Bengal Act.] 


Rule 74: 
Custodv pen- 
ding hearing, 

[s- 29 (3), 
Bengal Act.] 


Rule 75: 
Order of 
detention. 

[s. 29(4) and 
(5). Bengal 
Act.] . _ 


Rule 76: 
Detention in 
and release 
from, prison, 
[s. 31, Bengal 
Act.] • 
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(n) on the certificate being otherwise fully satisfied, 
or cancelled, or 

(m) on the request of the Income-tax Officer or of 
the Collector : 


Provided also, that he shall not be released from such 
detention under clause (n) or clause (m) without the order 
of the Collector 


(2) A defaulter released from detention under this rule 
shall not, merely by reason of his release, be discharged 
from his liability for the arrears, but he shall not be liable 
to be re arrested under the certificate m execution of which 
he was detained in the civil prison 


Rule 77 (1) The Collector may order the release of a defaulter 

Release who has been arrested in execution of a certificate upon 
{s 30 Bengal being satisfied that he has disclosed the whole of his pro- 
Act 1 perty and has placed it at the disposal of the Collector and 
that he has not committed any act of bad faith 

(2) If the Collector has ground for believing the dis- 
closure made by a defaulter under sub-rule (1) to have been 
untrue, he may order the re-arrest of the defaulter in execu- 
tion of the certificate but the period of his detention in the 
civil prison shall not m the aggregate exceed that authoris- 
ed by the preceding rule 


Rule 78 (1) At any time after a warrant for the arrest of a de- 

Reiewe on faulter has been issued, the Collector mav cancel it on 

round of ill the ground of hjs senous lUness 


[» 31 , Bengal (2) Where a defaulter has been arrested the Collecto* 
Aa 1 may release him if, m the opinion of the Collector, he is 
not in a fit state of health to be detained in the civil prison 


(3) Where a defaulter has been committed to the civil 
prison he may be released therefrom by the Collector, on 
the ground of the existence of any infectious or contagious 
desease, or on the ground of his suffering from any seri- 
ous illness 


(4) A defaulter released under this rule may be re- 
arrested but the period of his detention in the civil prison 
shall not in the aggregate exceed that authorized by this 
Schedule 

Entry 79 into , , *' or the purpose of making an arrest under this Sche- 

dwell ng ho-- du ‘ e — 

{* 47, Bengal . , 

Act ] (a) no dwelling house shall be entered after sun-set 

and before sun-rise , 

(b) no outer door of a dwelling house shall be broken 
open unless such dwelling house or a portion there- 
of is in the occupancy of the defaulter and he or 
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other occupant of the house refuses or in any way 
prevents access thereto; but, when the person exe- 
cuting any such warrant has duly gained access to 
any dwelling house, he may break open the door 
of any room or apartment if he has reason to 
believe that the defaulter is likely to be found 
there; 


(c) no room, which is in the actual occupancy of a 
woman who according to the customs of the coun- 
try does not appear in public, shall be entered into 
unless the officer authorised to make the arrest has 
given notice to her that she is at liberty to with- 
draw and has given her reasonable time and facility 
for withdrawing. 


in 


The Collector shall not order the arrest and detention 
the civil prison of — against arrest 


of women or 
minors etc. 


(a) a woman, or 

(b) any person who, 
unsound mind. 


in his opinion, is a 


[s. 33, Bengal 
Act.] [s. 48, 
minor or of Madras Act.] 


PART VI 


Miscellaneous 


Rule 81: 
Officers dee- 
med to be 

Every Collector or other officer acting under this Sche- acting judi- 
dule shall, in the discharge of his functions under this f®“> ; Bengal 
Schedule, be deemed to be acting judicially within the Act j 
meaning of the Judicial Officer’s Protection Act, I80U. 18 Q f 1850. 


Every Collector or' other officer acting under the pro\i- Rffie 82: 
sions of this Schedule shall have the powers of a civil court Pwwto ta 
for the purpose of receiving evidence, administering oaths B , 
enforcing the attendance of witnesses and compelling e Act j 5 
production of documents. 

No certificate shall cease to be in force by reason of 
the death of the defaulter. 


If at any time after the issue of the certificate by the 
Income-tax Officer to the Collector the defaulter dies, the 
proceedings under this Schedule (except arrest and deten- 
tion) may be continued against the legal representative ot 
the defaulter, and the provisions of this Schedule s 
apply as if the legal representative were the detauite . 

( 1 ) An appeal from any original order passed by the 
Collector under this Schedule shall lie to the revenue au- 
thority to which appeals ordinarily lie against the orders or 
the Collector under the law relating to land revenue of 1 
State concerned. 


Rule 83 : 
Continuance 
of certificate, 
[s. 42, Bengal 
Act.] 

Rule 84 : 

rocedure on 
death of 
defaulter. 

[s. 43, Bengal 
Act.] 

Rule 85 : 
Appeals. 

[s. 51, Bengal 
Act.] 



( 2 ) No appeal shall lie from any order of the ColleCto- 
which is, under any rule m this Schedule, conclusive 

(3) Every appeal under this rule must be presented 
within thirty days from the date of the order appealed 
against 

9 of , 90 a. (4) Section 5 of the Indian Limitation Act, 1908, shall 

apply to appeals under this rule 

(5) Pending the decision of any appeal, execution of the 
certificate may be stayed if the appellate authority so di- 
rects, but not otherwise 

{1 5 j Bengal (fi) No appeal shall he from any order passed on appeal 
Aci l under this rule 

Rule 65 Any order passed under this Schedule may, after notice 
r«cw j 0 a ji persons interested, be reviewed by the officer wno 
I* 54 Bmgai mac j e the order, or by his successor in office on account of 
Acti mistake or error either m the making of the order or in 
the cour'p of any proceeding under this Schedule in which 
the order was made 

Rule 87 Where any person has under this Schedule become 
from surety suret y for the amount due by the defaulter, he may be pro- 
fs «.o Mad seeded against under this Schedule os if he were the de- 
ns Act] faulter 

Rule 88 Whoever fraudulently removes, conceals, transfers or 
Fenalt «* delivers to any person any property or any interest therein 
s® B*ns a > intending thereby to prevent that property or interest 
1 therein from being taken m execution of a certificate, shall 
be deemed to have committed an offence punishable under 
section 206 of the Indian Penal Code 1860 

(1) When a defaulter is arrested or detained in the civil 
prison the sum payable for the subsistence of the defaul* 
ter from the time of arrest until he is released shall be 
Schedule cr, borne by th=» Income-tax Officer 

Bengal Act j ( 2 ) Such sum shall be calculated on the scale fixed b/ 
the State Government for the subsistence of judgment- 
debtors arrested m execution of a decree of a civil court 

(3) Sum payable under th s rule shall be deemed to 
be costs in the proceeding 

Provided that the defaulter shall not be detained in the 
Rule CiV1 ' Prison or arrested on account of any sum so payable 
forms The Central Board of Revenue may prescribe the form 

j aTjkaiil 1° use< * * or ™y order, notice vv arrant, or certificate to 


SUT 


45 of i860 

Rule 89 
Subsistence 
allowance 


Power 9 to ^ The Central Board of Revenue may make rulfp 
maVc rules consistent with the provisions of this Act, regulating the 
t* 39 * Bengal procedure to be followed by Collectors and other officers 
Ac* ] acting under this Schedule 
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(2) In particular, and without prejudice to the genera- 
lity of the power conferred by sub-rule ( 1 ), such rules may 
provide for all or any of the following matters, namely — 

(a) the manner in which any property sold under this 
Schedule may be delivered: 

(b) the execution of a document or the endorsement of 
a negotiable instrument or a share in a corporation, 
by or on behalf of the Collector, where such execu- 
tion or endorsement is required to transfer such 
negotiable instrument'" or share to a person who 
has purchased it under a salemnder this Schedule; 

l 

(c) the procedure for dealing with resistance or ob- 
struction offered by any person to a purchaser of 
any immovable property sold under this Schedule, 
in obtaining possession of the property; 

(d) the fees to be charged for gny process issued under 
this Schedule ; 

(e) the scale of charges to be recovered in respect of 
any other proceeding taken under this Schedule; 

(f) recovery of poundage fee; 

(g) the maintenance and custody, while under attach- 
ment, of livestock or other movable property, the 
fees to be charged for such maintenance and cus- 
tody, the sale of such livestock or property, and 
disposal of proceeds of such sale; 

(h) the mode of attachment of a business. 

Nothing in this Schedule shall affect any provision of Rule 92 : 
this Act whereunder the tax is a first charge upon any Saving regar- 
asset. dln S charge. 


THE THIRD SCHEDULE 


PROCEDURE FOR DISTRAINT BY INCOME-TAX 
OFFICER 

[See section 235(5)] 

Where any distraint and sale of movable property are Rule 1 : 
to be effected by any Income-tax Officer authorised for the Distraint and 
purpose , such distraint and sale shall be made, as far as sale, 
may be, in the same manner as attachment and sale of any 
movable property attachable by actual seizure ; and the pro- 1 J 
visions of the Second Schedule relating to attachment and 
sale shall, mutatis mutandis, apply in respect of such dis- 
traint and sale. 




Section 
Section 2(1) 

Section *M 
Secuon 2(3) 

Section a(4) 

Section a (4*) 

Section aU®) 

Section a (5} 

Section a(sA) 

Section 2(5®) 

Section a [6) 

Section a(6A) 

Section a(6AA) 

Section a(6B) 

Section a ^6C) 

Section a 160) 

Section a(6E) 

Section 2(7) 

Section aftM 

Section 2(8) 

Section 2 1 8 A) 

Section a (9) 

Section a (10) 

Secuon 2(1 0 
Section «ln) 

Secuon 2(13) 

S-ction 2(14) 

Section 2(14*) 

Secuon 2(15) P*** 

Secuon 2(13) P*** 

Section 2(16) 

Secuon 3 
Section 4(«>— 

Clause {«) pat* 

CUusc (•) P*« 

Clause (*) 0") 

Qnw (W 00 - — - 


Clause J 
Clauie a(i) 

Clauie 2(5) 

Clause 2 b) 

Cliose 3 [9) 

Cause 2(10) 

Cauie an) 

Cauie a' 12) 

Cause at«3) 

Cauie 2(14) 

Cause a [16) 

ST** —»»«■" 

and Explanation 

Cause 2(23) 

Cause 2(24! 

Cause a(2t) n 

Cause 2 22) subCJau^tO 
and 00 
Cause 2(25) 

Cause 2(13) _-mto 

Cause 2(27) Sub-Oaus«I)« 
(cu) 

Cause 2(28) 

Cause 5 
Cause a{3<>) 

Cause a(3«) 

Cause a (S’) 

Omitted. 

Cause 2(36) 

Cause 2(37) 

Cause 2(3®) 

Cause 3 
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Clause ( b ) ( iii ) ..... 

Clause (c) ..... 

First proviso ...... 

Second proviso . . . . - 

Third proviso ...... 

Fourth proviso ...... 

EiMn pi uvisu . . . . ' . 

Explanation i . 

Explanation 2 . 

Explanation 3 . 

Explanation 4 ..... 

Section 4(2) ...... 

Section 4(3) — 

Clause (t), main pafa .... 

Clause (:), proviso (a) opening line . , . 

. Clause (i), proviso (a) (0 
Clause (i), proviso (a) ( ii ) 

Clause (i) proviso {t>), part 
Clause (i), proviso (£>), part 
Clause (£), proviso (b), part 
Clause (i), proviso (c) . 

Clause (ii) ...... 

Clause (Hi), part ..... 

Clause (ttt), part ..... 

Clause (ir) ...... 

Clause (c) ..... • 

Clause (ri) .,.••• 
Clause (via) para, (a) 

Clause (via), para, (b) (Sec Finance Act, 1958) 
Clause (pit) ...... 

Clause (ciii) ...... 

Clause ( ix ) ...... 

Clause (*) (a) ..... 

Clause (x) (b) ") 

Clause (x) (c) I 
Clause (x) (d) j 
Clause (.*) (e) j 

Clause (xt) ...... 

Clause (xia), (See Finance Act, 1958) 

Clause (xii) ...... 

Clause (xiii) ...... 

Clause (xtc) ...... 

Clause (vira), main para 

Clause (xiva), 1st Prov. .... 

Clause (xiva), 2nd Prov. 

Clause (xiva), Explanation 

Clause (xv) ...... 

Clause (xvi) ...... 

Clause (xvii) ..... 

Clause (xviia) ..... 

Clause (xviiV) .... 

20 — 1 Law Com.| 58 . 


Clause 4(1) ( d ) 

Clause 4(2) 

Omitted, see notes. 

Clause 1 1 (4) (to) 

Clause r 1 (4) (1) 

Clause 11(4) (it) 

CVa-ose 11(4) (ii); 

Clause 4(3) 

Clause g (ii) 

Clause 9 (iii) 

Clause 4(1) (e) (f) (g) 

Clause to 

Clause i2(:)(t), main para. 
Clause 12(1 )(£), proviso, part. 
Clause 12(1 )(«) (b) 

Clause 12(1) (ii) (a) 

Clause 12(2) 

Clause 12(3) 

Clause 12(4) 

Clause 12(1) (£), proviso, part. 
Clause 12(5) 

Clause 11(22) (£) 

Clause 11(22) (ii) 

Clause 1 1 (26) (i) 

Repealed. 

Clause 11(15) 

Clause n(7)(i) 

Clause 11(6) 

Clause 11(3) 

Clause 1 1(1) 

Clause 11(26) (ii) 

Clause 11(21) 

Clause 11(7), items (ii) to (r) 


Omitted: see notes. 

Clause 1 1 (25) 

Clause 1 1(18) 

Clause 11(23) 

Clause 1 1 (81 

Clause 11(9), opening part. 
Clause 11(9) (ii) 

Clause 11(9) (i) 

Clause 11(9), Explanation 2. 
Clause 1 1 (10) 

Clause 11(5) (£) 

Clause 11(16) (i) 

Clause it (16) (it) 

Clause n \ I'd) \io) 



JOO 

Clause (in <) 

Clause ti(iG) (m) 

l.ljmr {«*) 

Clause 

CI»lK {*»} 

Clause »t( 5 ) (") 

Clause (*w) 

Clause 11(37) 

Clause fr u) 

Clause tt ('*<>) 

Last para part 

Clause 12(6) 

Last para part 

Clause 12 Eeplanat on (a) 

Sect ton 4 \ — 

Clause («) {•) 

Clause 6(1) fa) 

Clause le (si) 

Clause 6(«) (i) 

Clause (a (t t) 

Clan- 6(1) (c) 

Cause (a) («•) 

Omitted see nates 

Clause (») 

Clause 6(2 

Clause (el 

Clause 6(7) 

^•cciofl 48 (r) 

Clause 6(6) part 

Section 4RO) 

Clause 6(G) part 

Section 4R ) 

Omitted as unnecessary 

Section 4 t> 

Cla tse 127 

■section 3(1 \) eatl er pats 

Clause 1 * 30 ) pan 

Section yi V latter part 

Clause 131(1) 

Seel on 5(0! earlier pan 

Cause 128(1) part 

Section 5(a) latter part 

Cause 131(3) 

Sect on 5 3) earlier part 

Clause 128(0 P art 

Section 5 3) latter part 

Cause 128(2' 

Sect on 5(3 \) 

Clause 128(3) 

Section 5(4'! earlier part 

Clause 129(1) 

Section 5(4! latter part 

Clause 131(3) (a) 

Sect on 5(3! eaelier part 

Claus- 131(4) 

Sect on 3(5) latter part 

Clau e 131(5) 

Section 5 5AI ear ler part 

Clause 131(6) 

Sen on 3(5 M latlrr part 

Clause 129^4) 

Section 5 G) 

Clause 131(7) «« para 

Sect on 5(7) words for the purposes of t} u Act 

Omitted srt notrs- 

S c« on J 7 > (0 

Claus- 123 2) 

Section 3(7) (1 | 

Clauie t’g 3) 

Section 3 7 \) maw para earlier pan 

Clause 132 (t) 

Sect* rt 5 7M man para latter part 

Clause 132(4) main par* 

Sect on 5 7 1 Ftp ana ton 

Clause 132 (4) rsolanaiioiv. 

Semen j|-Tt earl <t part 

Clause 130 (2) 

Section 5 78) latter part 

Clause 140 

Section 3 7C main para 

Cla w 133 main para 

Sec K.n 5 -C) in prov 

Clause 133 Prov 

Set non 3 *C" and Pros iso 

Clause 160 Hap' ana non 1 

Sect on jB) 

Clause 130(1) 

Sect on jA 

Otnlerl m \ ew of tl« propo- 
sed aU 11 on of the Appellate 
Tr bunal 

Sect on 6 

Cs tse 1 4 

Srctnio 7(») mam para, part 

Clause 15 

Sectirti 7(1), mi n para, part 

Clause 17(0 

Sectim 7 {t) ma n para, pan 

Clause ij'a) 



301 


Section 7(1), 1st Proviso. . 




Clause 88(1 *i(c) 

Section 7(1), 2nd Proviso. . 




Clause 213 

Section 7(1), Expl. 1 . 




Clause 17(3) 

Section 7(1), Expl. 2, main part . 




Clause 17(4) 

Section 7(1), Expl. 2, Prov., part 




Clause 1 1 (1 1 ) 

Section 7(1), Exp!. 2, Prot., part 




Clause 11(12! 

Section 7(1), Expl. 2, Prov., part 




Clause 11(14) 

Section 7(1), Exp!. 2, Prov., Part 




Clause 296; See also clause 

*1(13)- 

Section 7(2 )(i) .... 




Clause 16(1) 

Section 7(2) (tt) 




Clause 16 (it) 

Section 7(2) (fia), main para. 




Clause i6(iii), earlier half. 

Section 7(a)(iia), Prov. 




Clause 16 (iii), latter half. 

Section 7(2) (Hi) . 




Clause 16 (it) 

Section 8, 1st Pat a. 




Clause 18 

Section 8, 1st proviso, earlier part 




Clause 19 

Section 8, 1st proviso, latter part 




Clause 21 

Section 8, 2nd proviso 




Clause 87(1) 

Section 8, 3rd proviso 

Sectiqn 8, Explanation — 




Clause 188. Compare clause 
87(H) also. 

Clause (a), part 




Clause 20(1 )(£) 

Clause (a), last lines 




Clause 20(2), main para, part 
■and clause 40(1-/), part. 

‘Clause ( b ), first line 




Clause 20(2), Expl. 

Clause ( 4 ), part 




Clause 20(i)(ft) 

Clause (6), last lines 

Section g(t) — 




Clause 20(2), main para, part 
and clause 40(d), part. 

Opening para. 


' 


Clause 22 , 

Clause (£), part 




Clause 24(1) (11) (a) 

Clause (i), part 




Clause 24(i)(ii){4) 

Clause (»t), main para. . 




Clause 24(1) (iii) 

Clause (if). Proviso 




Omitted, as obsolete. 

Clause (iii) .... 




Clause 24(i)(fr) 

Clause (.c), main para. . 




Clause 24(1), items (c) to (viii) 

Clause (iuj , proviso 




Clause 25 

Clause (v) .... 




Clause 24(1) (it) 

Clause (ri) .... 




Clause 24(i)(x) 

Clause (t?<£) .... 




Clause 24(1) (xi) 

Explanation .... 

Section 9(2) — 




Clause 27 (Hi) 

First para. .... 




Clause 23(1) 

1st Prov. .... 




Clause 23(3) 

2nd proviso, except last l>nc 




Clause 23(4) 

2nd proviso, last line 




Clause 24(2) 

3rd proviso .... 




Clause 24(1 )(i) and 24(1) 

Expl. 

Section 9(3) .... 




Clause 26 

Section 9(4 )(a) .... 




Clause 27(1) 

Section g(4)(i) . 




Clause 27 iii) 

Section 9(4) (c) (See Finance Act, 1958) 



Clause 27(c) 
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Section to, Subsection (i) 

Section jo. Sub- section (a) — 

Opening paragraph 

Clause (i) without the proviso 

Clause (i) proviso 

Ctause (u), without the proviso 

Clause (u), proviso 

Clause (trt) mam part 

Clause (in), proviso, part 

Clause («n) proviso, part (last 17 words) 

Clause (m), Explanation 
Clause (111), part (foi buildings) 

Clause (to) part (for machinery etc ) 

Clause (it) part (for stocks etc ) 

Clause (0) part (for bu Wings) 

Ctause <ej part (for machinery etc ) *" 

Clause (at) first para part 
Ctause (ti) first para part 
Clause (n), second para , with its clauses (0) ( 4 ) 
and (c) 

Clause (e») proviso (a) 

Clause (is), proviso (41 part 
Clause (o) proviso ( 4 ), part (referring 10 pre 
1939 sears) 

Clause (tii) proviso ( ) 

Clause (tia), part 
Clause (m), part 

Clause (cm) part 
Clause (nA) main para. 

Clause (fiA;, proviso (a) 

Clausef« 4 ) proviso ( 4 ) earlier part 
Clause (mS), pros iso ( 4 ) latt r half 
Clause (r>6), proviso last para 
Clause (pul, first para, 

Ctause (i 11 j , first proviso 

Clause (rtf) Second Proviso pan 

Clause (m) Second proviso part 

Clause (cn) Third proviso 

Clause (m), Fourth proviso, part * 

Clause (lift. Fourth proviso part 

Cause (wi), Fifth peon so 
Clause (mi) 

Clause (tic), earlier pan 
Clause (ix) latter part 
Clause (a), main para 


Clause 28, opening paragraph 
and sub-clause (1) 

Omitted, & deductioss have been 
listed in separate clauses 
Clause 30(a)(1)(a) 

Clause 38(1X0) 

Clause 30(a)(1) ( 4 ) 

Clause 38(0(4) 

Clause 36(3), main part 
Clause 40 (al(i) 

Omitted as repeated in existing 
seciion so(4) ( 4) Sit notes to 
Clause 40 

Clause 36(3), Explanation 
Clause 30(e) 

Clause 31(11) 

Clause 36(1) 

Clause 30(a) (11) 

Clause 31(1) 

Clause 32(1) (1) 

Clause 3 a( 0(«0 * 

Omnird, as obsolete. 

Clause 34(1)1 par* « 

Clause 32(2) 

Omitfd 

Clau.e 34(2) 

Clau*e 32 (i)(ih), main para. 
Clause 32(0(111), Explanation 
Clause 34(2)(n) 

Clauce 33 
Clause 34 ( 0 , part 
Clause 34 (3) (a) Exception 
Clause 34(3) fa' mam paia 
Clause 34(3) ( 4 ) 

Clause 32(!}(ir) mam para., part 
Clause 32(t)(irj, main para, 
part 

Clause 41(2), main para 
Cl ruse 41(2), Explanation 2 
Clause 32(1) (10) Explanation 
Clause 4«(a), mam para and 
Explanation 1 

Omitted >n view of proposed 
draft for s >o(a) (wi), 3rd 
proviso 

Clause 41(2), Explanation 3 
Clause 36*5) 

Clause 30(4) 

Clause 38(2) 

Claus- 36(2), opening para. 
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last para 

last para latter half 
Section 10(6) 

Section to (7) 

Sect on H 
Sect on ta — 

Sub-section (t) 

Sub s»ition (id) 

Sub-sect on («B) 

Sub sect on (a) — 
jna n par* P art 
main par* past 
Pros so 

Sub sections ( 3 ) & ( 4 ) 

Sub section (5) 
part 
part 
Sect on tad 
Sect on ia<d 
Section taB 

Sub-sect on(«}— 

man para earlier part 
main para latter part 

ist proviso part 

lit pro' no part 

and pro so earl er half 

and pi o' iso latter half part 

and prov so latter half part 

Sub-secuon (a>— 
epening hnes 
Clause 1 ») 

Claus* 00 rart 

Clause 00 P 3It 
Clause 00 part 
1st proviso 

and proviso part 

2nd prov so part 

3rd proviso part 
3rd pro' so part 
3rd pros iso part 
3rd prov so part 
jrd prov iso part 
4th pros iso 

Sub sect on (3) — 

main para earl -r half part 
mam para earl er half pan 
man para earl erhalf part 


Clause »■(''). "I*” 0 * 

Clause 28 0‘0 
Clause 44 

Repealed 


Clause 58 (t) 

Clause 58 (a) 10 

Omitted as spent 

Clause 60 (1) 
Clause Go (w) 
Clause Gi M 

Clause 60 00 
Clause 64(a) 

Clause 61 (6) 
Clause 61 (0 
Clause 39 
Clause 187 


Clause 45 
Clause 46 

Clause 47 (0 
Clause 47 (‘0 
Clause 47 0 ») 

Clause 43 tO E*pta »““ 5 
Clauses (7) Esplaeaueua 


Clause ^8, e peeing line* 

Clause 48 (1) 

Clause 48 (1 i) 

Clause 50 (0 (0 
Clause 57 (0 
Clause 54 
Clause 51 («) 

Clause 51 (a) 

Clause 50 (0 (*>' 

Clause 50 (a) (0 0 ) 

Clause 50 (3) (0 P" 1 
Clause 50 (3) 00 l 4 ' 

Clause 50 (4) (0 
Clause 5a 

Clau e 50 (a) openmglmes 

Clause 3 ° (a) 0 ) W 

Clause 50 (3) 10 P 3 * 1 
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main para, earlier half, part 
main para, earlier half, part 
main para, lattter half 
Proviso (i), part 

Proviso (i), part 
Proviso (i), part 
Proviso (ii) 

Sub-section (4) — 

Clause (a) . . ' 

Clause (A) 

Section 13, main para 
Section 13, Proviso, part 
Section 13, Proviso, part 
Section 14 (1) 

Section 14(2) to (5) : — 

For income-tax 
Sub-section (2), 

Clause (a) 

Sub-section (q). 

Clause (aa), main para 

Sub-section (2), . 

Clause (A) 

Sub-scction (3), man para 
Sub-section (3), Explanation . 
Sub-section (3), Proviso . 
Sub-section (4) 

Sub-section (5) 

For Super-tax 

Sub-section (2) (aa), main para 
Sub-section (a) (cal, proviso 
Sub-section (3) 

Sub-section (4) 

Sub-secticn (5) 

Section 15 

Sub-section (1) 

Sub-section (2) 

Sub-section (aA) 

.Sub-section (3) 

Section 15A, earlier part . 

Section 15.-I, latter part 

Section 15 -B : — 

For income-tax 

Sub-section (1), main para 
Sub-section (1), 1st Proviso 
2nd Proviso (a) 

2nd ’’roviso (A) 

Sub-section (2), main para 
Sub-section (2), Explanation . 


Clause 50 (3) (if) (a) 

Clause 50 (4) (a) 

Clause 50, Explanation. 

Clause 50 (2}. opening lines of 
sub-clause (i). 

Clause 50 (2)(i) (A) 

Clause 50(3) (i), part. 

Clause 50 (2) (ii). 

Clause 55 
Clause 56. 

Clause 150 (1), main para. 
Clause 150 (1), Proviso. 

Clause 150 (2) 

Clause 1 1 (2) 

As given below. 

Clause 87 ( iii ) 

Clause 87 (if) 

Clause 87 (o) 

Clause 82 (1) 

Clause 82 (2; 

Clause 82 (3) 

Clause 83 
Clause 84 

Clause tit, part. 

Clause in, part. 

Clause 105 
Clause 106 
Clause 107 

Clause 88 (t) (a) 

Clause 88 (1) (A) 

Clause 88 (2) 

Clause 83 (3) 

Clause 81 
Omitted. 

As given below : — 

Clause 89 (1), part. 

See “For Super-tax”, below. 
Clause 89.(2) 

Clause 89 (3) 

Clause 89 (5) 

Clause 89 (6; 
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Omitted, a» ’P rnt 
Clause 89 (V) 


it Proviso 


Sub-section (2d) 

Sub-section (3) 

FtrSupn-ta* 

Section 15 Parl 
Section i 3 B 10 r ‘ 

Section 15C— 

for in teme-tc* 

Sub-section (0 
Sub-section (*)» main P*** 

Sub-section 
Sub-section (3) 

Sub-section (4) 

Sub-sertion (5) 

Sub-section (6) 
for sup f 

Section «5 C , r 

Sre ,,ori6(.)(").'»'*“ t * ir 

*0.0,6 III 

Section t6 (1). » 

Main pica, < arl,er 1x111 
Main para latter half 
1st Proviso 
2nd Proviso, part 
2nd Proviso part 
3rd Proviso earlier half 
3rd Pro> iso. Utter hall 
Section .6 (2), main pa. i part 

Section »6 l") mam para, part 
Section 16 (l) mam para, part 
Section 16(1) Prmiso 

Section t6 (3) 

Section 17 (0, mam para 
Socuoo.7 (0, m Prwijo, “Bkt 
S o«u»l7 W .*rwv.»,l«>»P“ 
Section *7 (0 ’■I' 1 ™ 

Section 17 W.part 
Section 17 (2' pan 
Section 17 W,l»rt 
Section 17 (3) P 31 * 

Secuon 17 (3) 1*** 

Section 17 (3).P art 
S-ction 17 (4) 

Section 17 (5l 


Clause 109 t » ) . part 
Clause tog (2) 

As give 1 below - 


Clause 85 10 

Clause 85 (2) 
Clause 85 (3' 
Clause 85 (41 
Clause £8 
Clause 82 (5' 
Clause 82(61 


Clause 1 to, part 
CUuse 63 

Omitted See Section 15 
half 

Clau-e 69(1) 

CUuse 69 (4) 


A Utter 


CUuse 63 
CUuse 64 
CUuse 66, («) 

CUuse 66, (4) 

Omitted 
□uase 65 (0 
CUuse 6j (2) 

Clause 8 
Clause 59 (0 
CUuse 59 (2) 

Clause 59 (3' 

CUuse 67 

Clause 124 (0 
CUuse 124 (2) 

Clause 124 (3) 

CUuse 124 (4) 

Clause 83 (0, opening hnes- 

CUuse 89 (0, part. 

Clause t2i 
Clause 109 (0, part 


lausc 1 10, part 
3ause lit, part 

hmtted, as s. 14 (*) 1X0 

longer on the statute book. 

Ootwi Afininoa of ‘ 

'IS'SIST «. ROW”! 



307 


Section 17 (6), opening lines, pan . - . 

Section 17 (6), opening lines, part, (words “includ- 
ing super-tax”). 

Section 17 (6), clause (i), .... 
Section 17 (6), clause (ii), main para . 

Section 17 (6), Clause (ii). Proviso . - . 
Section 17 (7), part ..... 
Section 17 (7), part ..... 
Section 18 (t) . 

Section 18 (2), main para .... 
Section 18 (2), Proviso .... 
Section 18 (fiA), earlier part 

Section l 3 (2 A), latter part 
Section 18 (aB), main para 
Section 18 (2 B), Trov., part 
Section 18 (2 B), Prov., Part 
Section 18 f-B) Prov., part (re: order by Income 
tax Officer). 

Section 18 (3), main para . 

Section 18 (3), Prov. ..... 
Section 18 (3.4), main para 
Section 18 (3-d). Prov. .... 
Section 18 (3/?), main para. 

Section 18 (3B), 1st Prov 

Section t8 (3 B), 2nd Prov. 

Section 18 (3C) 

Section 18 (3D), main para 

Section 18 (3D), Prov. .... 
Section 18 (4) . 

Section t8 (5), main para earlier half, part . 

Section 18 (5), main pa-a, earlier half, part 
Section 18 (j'l, main para, latter hair, part . 

Section 18 (5), main para, latter half, part . 
Section 18 (3), 1st Prov .... 

Section 18 (5), 2nd Prov., part . 

Section t8 (3), 2nd Prov'., Part . 

Section 18 (3), 3rd Prov., Part . 

Section 18 (5), 3rd Prov, part 
Section 18 (6) . 

Section 18 (7) . 

Section 18 (8) . 

Section 18 (9) . 

Section 18, Exp!. ..... 
Section 18A (1) (a), main para, earlier half, part 
Section 18A (1) (a), main para, earlier half, part 
Section 18A (t) (a), main para, earlier half, part 
Section 18A (t) (a), main para, earlier half, part 


Clause 125, opening lines 
Omitted 

Clause 125 (a) 

Clause 125 (6), main para 
Clause 125 (!/), Prov. 

Clause 126 

Covered by clause 226 

Repealed 

Clause 20 1 (1) 

Clause 201 (3) 

Oruitted, as repeating existing 
S-18 (2) 

Clause 201 (6) 

Clause 201 (2) 

Clause 205 (1), part 
Clause 205 (2) 

Omitted, as unnecessary. 

Clause 202 (a) 

Clause 205 (1), part 
Clause 202 ( b ) 

Clause 205 (t), part 
Clause 204 (1), main para 
Clause 20 3 (1), part 
Clause 204 (t), Prov. • 

Clause 204 (2) 

Clause 203 
Clause 203 (1), part 
Clause 206 

Clause 207, main para, earlier 
half 

Clause 246 (1), earlier half 

Clause 207, main para, latter hal f 
part. 

Clause 246 (1) latter half. 

Clause 207, main para, latter 
half, part. 

Clause 207, 1st Prov. 

Clause 246 (1), 1st Prov. 

Clause 207, 2nd Prov. 

Clause 246 (1), 2nd Prov. 

Clause 208 
Clause 209 
Clause 210 

Clause 211 
Clause 2t2 
Clause 215 (1) 

Clause 216 

Clause 217 (a), earlier half. 
Clause 218 (1). 





Section t8A W W» mam para, earlier half, part 

Season »SA (t) {4), main para, earlier half, part 

Section 18A {0 (0, mam para, latter half, part 

Section tBA (1) (a), main para, latter half, part 

Section 18 4. (t) (a), 1st Prov 

Section 18A (l) (a), and Prov 

Section 18A (1} (a), 3rd Prov 

Section i8\ (0 (0 

Section 18A. (aj, main para 

Section 18 A (a), Prov 

Section t8A (3) 

Section r8A {4) 

Section |8\ {3), main para parts* cl (f) 
Section iSA (5' main para, part 
Section 18A (5), main para, part 
Section |8A (5), mam para part 


Clause a j 8 (a) 

Clause 919(1} main para 
Clause a«7 (4), latter half 
Clause sr 7 (r) 

Clause 319 (0 Prov 
Clause a 17 Expl 
Clause 318 (3) 

Clause at 9 (3) 

Clause !;o (1) 

Clause 310 (1) 

Clause no {3) 

Clause sat 
Omitted as spent 
Clause 333 (1), part 
Clause 323 (0, part 
Clause 2 (33) l-t definition 
"regular lamtam" 


Section 18A. (3}, lit Prov 
Section >8.\ (3}, 2nd Prmr 
Section 18A (61, main para 
Section 18A (6), lit Prov 
Section 18A (6), and Prov 
Section tBA (6) 3rd Prov 
Section »8A (6), 4th Prov 


Section 18A (6), 51b Prov 
Section 18A (7) 

Section 18 \ (8) 

Section 18A (9), mam para 
Sect-on «8A (9), Proviso 
Section »8\ (10) 

Section 18 \ (tl) 

Staion 18A (ta) 

Section tg 
Section uA 
Section so 
Section ao 1 
Section at 
Sectional (lj 
Section aa (1) 

Section 22 (2d), part 
Section 2a (2d), part 
Section 32 (3) 

Section 22 {4) 

Section aa (5) 

SeWa® 27 {1} 

Section 23 (3) 

Sect, 0 „ 23 (3) 

Section 33 (4), main para, earlier halt 


Clause 2M (3) 

Clause 332 (t), part 
Cta ite 223 (O.part 
Clause 223 (t),plrt 
Clause 923 (2) 

Clause 923 (3) 

Omitted, as th- draft proposed 
foeS t8-M6) mam para. *ppl» 

es the rule contained tn the 
Prov for all cate*. 

Clause 233 (4) 

Clause 224 
Douse 223 (j) 

Clause 383, earlier halt 
Clause 282, lanes- half 
Clause 326 
Clause 227 
Clause 228 
Clause 200 (t) 

Clause t66 (4) 

Clause 167 
Clause t66 (t) 

Clause 166 {2) 

Clause 143 (1) 

Clause 143 (a) 

Clause >43 {3) 

Clause 80 

Clause 143 (4) 

Clause 146 (1) 

Clause 146(5} 

Clause 143 (1) 

Claus* 147 (3) 

Clause 147 (3) 

Clause J48 (s) 
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Section 23 (4I, main para, latter half, part . 

. Clause 193 (2), part 

Section 23 (4), main para, latter half, part . 

. Clause 192 (6) 

Section 23 (4) , Proviso 


. Clause 193 (2), part. 

Section 23 (5), opening lines 


. Clause 189 (1), opening lines 

Section 23 (5) (a), main para 


. Clause 189 (1) ({) and (til 

Section 23 (5) (a), ist Prov. 


. Clause 189 (2) 

Section 23 (5) (a), 2nd Prov. 


. Clause 189 (3)' 

Section 23 (5) (a) 3rd Prov. 


. Omitted, as unnecessary 

Section 23 (5) (A) 

. - . 

. Clause 190 

Section 23 (6) . 

. 

. Clause 165 

Section 23-/! — 

Sub-section (1), part 

* 

. Clause 113 (1) 

Sub-section (t), part 

• • • 

. Clause 113 (2) 

Sub-section (1), part 

• 

. Clause n8 

Sub-section (2) 

. 

. Clause 114 

Sub-sections (3) to (7) 

« • • 

- Repealed 

Sub-section ( 0 ) 

. 

. Clause 1 15 

Sub-section (9) 

. 

. Clause 116 

Explanation 1 — 

Clause (a) ... 

. 

. Clause 117(1), part 

Clause (A)(i), main para 

. 

. Clause ii/( 0 , part 

Clause (A)(i), Proviso 

. 

. Clause 93(1), part 

Clause (6) {if) . 

. 

. Clause 117(1), part 

Clause (A)(iit), main para, earlier half 

. Clause 117(1), part 

Clause (A)(t't'i), main para, latter half, part . 

. Clause 117(2), main para 

Clause (A) (tit), main para, latter half, part . 

. Clause 117(2), Explanation 

Clause (A) (tii). Proviso 

. 

. Clause 95(2), Proviso 

Explanation 2 — • 


Clause 120 

Section 2311(1), earlier part 

. 

. Clause 145(1) 

Section 23B(t), latter part . 


. Clause 145(2) 

Section 2311(2) . 


. Clause 14513) 

Section 2311(3) . 

. 

. Clause 145(4), part 

Section 238(4) . 


. Clause 145(7) 

Section 23IK5) . 


. Clause 244 

Section 238(6) . 


. Clause 245 

Section 238(7) . 


. Clause 145(5) 

Section 238(8) . 


. Clause 145(6; 

Section 24(1) — 

mam para 

. 

. Clause 73(0 

ist Proviso 

• » » 

. Clause 74(1) 

2nd Proviso, earlier half 

. 

. Clause 7811) 

2nd Proviso, latter half 

. . • 

. Clause 76(1 ) 

Expl. t 

• • • 

. Clause 28, Expl. 2 

Expl. 2 

. 

. Clause 42(6) 

Section 24 (2) — 

main para, part 

• • « 

. Clause 7312) 

main para, part 

• 

. Clause 73(4) 

main para, part 

. 

. Clause 74 12) 

main para, part 

. . fc 

. Clause 74(4) 
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Section t8A (i) (a), rrxajri para, earlier half, part 
Section 18A (t) (a), main para, earlier half, part 
Section i&A (i) (a), mam para Utter half, part 
Section t8A (i) (a), main para. Utter half, pan 
Section 18A (t) (o), 1st Prov 
Section t8A {1} (a), and Prov 
Section xBA (t) (a), 3rd Prov 
Section «8A (») (h) 

Section 18 A (a), mam para 
Section 18A (a), Prov 
Section 18A (3) 

Section 18A (4) 

SecUoa 18A (5), mam para part 1 1 ct (») 
Section r8 V (5) mam para part 
Section 18 A {5), mam para, part 
Section 18A (5), main para, part 

Section 18A (5) 1st Prov 
Section 18A (55,2nd Prov 
Section 18A (6), main para 
Section t8A (6), Ml Prov 
Section 1 8A (6) and Prov 
Section t8A (6), 3rd Prov 
Section tBA (6), 4th Prov 


Section tBA (6) jih Prov 
Section 18 \ (7) 

Section 18A (8) 

Section 18A (9) main para 
Section l8\ (g). Proviso 
Section t8A (to) 

Sttt on 18A (u) 

Section 18A (ia) 

Section 19 
Section 19A 
Section 20 
Section 20A 
Section at 


Section aa (t) 

Section S2 {2) 
Section »2 (a A), part 
Section 22 (aA) part 
Section 2a (3) 
Section 22 (4) 
Section 22 (3) 
Section 23 (t) 
Section 23 (2) 
Section 23 (3) 


Section 23 (4), main 


Clause 2t8 (2) 

Clause 2tg {i)> par* 

CUuse 217 (a), latter half 
CUuse 217 (2) 

CUuse 219 (>) Prov 
Clause 217 Expl 
Clause 2j8 (3) 

Clause 219 (a) 

CUuse 2ao (1) 

CUuse 220 (2) 

Clause 220 (3) 

CUuse 321 
Omitted, as spent 
Clause 222 (1), part 
CUuse 222 («) pan 
CUuse a (33) 1 1 definition 

* regular assessment ' 

CUuse 223 (2) 

Clause 222 (1), part 
Clause 223 (t), part 
CUuse 223 (1), part 
Clause 223 (2) 

Clause 223 (3) 

Om tted as the draft proposed 
forS t8A (6) main para, applt 
es the rule contained in the 
Pros for all case* 

CUuse 223 (4) 

CUuse 224 
CUuse 225 (1) 

CUuse 282, earlier half 
Clause 282, latter half 
Clause 226 
Clause 227 
Clause 228 
Clause 200 (t J 
Clause )66 (4) 

CUuse 167 
Clause i6fi (1) 

Clause 166 (a) 

CUuse 143 (0 
Clause 143 (2) 

Clause 143 (3) 

Clause 80 
CUuse 143 (4) 

CUuse 146 (1) 

Clause 146 (5) 

Clause 147 (t) 

Clause 147 (a) 

Clause 147 (3) 

CUuse 148 {r> 


para, earlier half 
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Section 23 (4>, main para, latter half, part . 

. Clause 193 (2), part 

Section 23 (4), main para, latter half, part . 

. Clause 192 (6) 

Section 23 (4) , Proviso 



. Clause 193 (2), part. 

Section 23 (5), opening lines 



. Clause 189 (1), opening lines 

Section 23 (5) (n), main para 



. Clause 189 (1) (i) and (ti) 

Section 23 (5) (n), 1st Prov. 



. Clause 189 (2) 

Section 23 (5) (a), 2nd Prov. 



. Clause 189 (3)" 

Section 23 (5) (0) 3rd Prov, 



. Omitted, as unnecessary 

Section 23 {5) (6) 



. Clause 190 

Section 23 (6) . 



. Clause 165 

Section 23 -A — 

Sub-section (t), part 

. 

» 

. Clause 113 (1) 

Sub-section (t), part 



. Clause 113 (2) 

Sub-section ( 1 ), part 



. Clause 1 1 8 

Sub-section (2) 



, Clause 114 

Sub-sections (3) to (7) . . 



. Repealed 

Sub-section (0) 



. Clause 115 

Sub-section (9) 



. Clause 1 16 

Explanation t — 

Clause (a) ... 

. 

• 

. Clause 117(1), part 

Clause (£>) (i), main para 

. 

• 

. Clause 117(1), part 

Clause (/>)(i), Proviso 

♦ 

. 

. Clause 95(1), part 

Clause (&)(«) . 

. 

. 

. Clause 117(1), part 

Clause (6) (iii), main parn, earlier half 

. 

. Clause 117(1), part 

Clause (b)(iii), main para, latter half, part . 

. Clause 117(2), main para 

Clause (6)(iii), main para, latter half, part . 

. Clai?.c 117(2), Explanation 

Clause (£>) (ft'j ) , Proviso 

• 

• 

. Clause 95(2), Proviso . 

Explanation 2 — 

Section 2311(1), earlier part 



Clause 120 
. Clause 145(1) 

Section 230(1), latter part . 

. 


. Clause 145(2) 

Section 2311(2) . 



. Clause 145(3) 

Section 23X1(3) . 



. Clause 145(4), pa rt 

Section 23X1(4) . 



. Clause 145(7) 

Section 23IU5) . 



. Clause 244 

Section 2311(G) . 



. Clause 245 

Section 23X1(7) . 



. Clause 145(5) 

Section 23X1(1}) . 



. Clause 145(6; 

Section 24(1) — 

main para 

. 

. 

. Clause 73(1) 

1st Proviso 

. 


. Clause 74(1) 

2nd Proviso, earlier half 



. Clause 78X1) 

2nd Proviso, latter half 

• 


. Clause 76(1) 

. Expl. 1 

. 


. Clause 28, Expl. 2 

Expl. 2 . 

• 


. Clause 42(6) 

Section 24 (2) — 

main para, part 

• 

• 

. Clause 7312; 

main para, part 

. 

. 

. Clause 73(4) 

main para, part 

. 

. 

. Clause 74X2) 

main para, part 

* 

• ft • 

. Clause 74(4) 
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Proviso {«) 

Proviso (i) P“t 
Prov so (4) part 
Proviso (e) earl er part 
Proviso («) la ter part 
Proviso (<f) 

Prov so W 
Prov so (/) 

Sect on 24 (lA) 


Repealed 
Clause 73(3) part 
Gaa«? 74(3) part 
Clause 76(a) 

Clause 73 (a) (D 
Clause 77 
Clause 79 

Om tted as obsolete 
Clause 73(») 


; on 24 (*®J 

Clause 75(a) 

part 

Clause 73(3) 

t on >4(3} 

Clause 164 

Section 24A(t) main para earl er half 

Clause >84(1) 

Sect on 24M1) main par* latter half part 

Clause 184(2} 

Sect o *4 A(i) »aa n para latter half pan 

Clause 184(3) 

Section 34 A(i) Prov 

Omitted at unnecessary 
draft as framed. 

Sect on 24A/2) 

Clause >84(4) 

Sect on 34 B(i) part 

Clause 168(1) part. 

Sect on 248(1) part 

Clause 168(6) 

Sect on 24B{l) part 

Clause 168(5) 

Sect on 34B 3) 

Clause 168(2) part 

Section 243(3) 

Clause t68(j) part 

Sect on 33(1) part 

Clause 185(1) 

Sect on 25(1) part • 

Clause 183(4) 

Sect on 25(2) ear! er part 

Clause 18^3) 

Sect on 35(2) la ter part 

Clause 281 

Sect on 35(3) part 

Clause 13(1) 

Sect on 35(3) part (appl cable to ncome-tax) 

Clause 91(1) part 

Sect on 35(4) part 

Clause 13(2) 

Sett on 25(4) part (appl cable id ncoroe-tas) 

Clause 91(1) part. 

Section 25(4) Proviso («) 

Clause too 

Sect on 25(4) Prov so( 4 ) 

Clause 13(3) 

Sect on 25(5) 

Clause 91(2) 

Sect on 25(6) 

Clause 322 

Section o^Ati) main para earl er part 

Clause 181(2) part 

Section 25A{i) 01a n para latter part 

Clause i8«(3) 

Sect on 2jA(i) Proviso 

Clause 181(2) part 

Sea an 23 A (2) main para pari 

Clause 180(4) 

Sect on 35A(2) mam para part 

Clause 181(4) to 

Sect on 2jA(a) main para part 

Clause 181(4) (>) p"t 

Sea on 35A(a) main para pa n 

Clause 181(6) 

Sect on asA(2) Prov 

Clause 181(4) ( 4 ) part. 

Sect on 25A(3) 

Clause 181(1) 

Sea on 26(1) 

Clause >94(1} 

Section 26(a) main para 

Clause 180(1) 

Section 26(a) Prov earl er half 

Clause 180(a) 

Section 26(2' Prov lat er half 

Clause 180(3) 

Section a6A(t) 

Clause 101 ftl 
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Section 26A(a), part . 



. Clause 191(3). 

Section 26A(2), part . 



. Clause 191(4). 

Section aGAte), part . 



. Clause 191(5). 

Section s6A(s), part . 



. Clause 1 91 (G). 

Section 26A(2), part . 



. Clause 192(1). 

Section 27 ... 



. Clause 15 1. 

Section 28(1), main para . 



. Clause 280(1). 

Section cOft), Prov. (a) 



. Clause 280(3) (a). 

Section 28(1), Prev. ( 4 ) 



. Clause 280(3 )( 4 ). 

Section 28(1), Prov.(c) 



. Clause 280(3 )( c ). 

Section 20(t), Pro v.(d) 



. Clause 280(e). 

Section 28(2) .... 



. Clause 280(4). 

Section 28(3) .... 



. Clause 283(1). 

Section 28(4) .... 



. Clause 284. 

Section 28(5) .... 



. Clause 283(3). 

Section 28(6) .... 



. Clause 283(2). 

Section 29 ... 



. Clause 163. 

Section 30(1), main pata . 



. Clause 254. 

Section 30(1), 1st Proviso . 



. Omitted, as under the draft 




proposed for existing section 




46(1), penal interest runs with- 




out any specific order by the 

. 



Income-tax Officer. 

Section 30(1}, 2nd Proviso . 



. Clause 255. 

Section 30(1), 3rd Proviso . 



. Omitted, in view of section 23 A 




as amended uptodate. 

Section 3 o(iA) .... 



. Clause 256. 

Section 30^2), part 



. Clause 257(2). 

Section 30(2), part 



. Clause 257(3). 

Section 30(3) .... 



. Clause 257(1). 

Section 31(1)1 earlier part . 



. Clause 258ft). 

Section 3 1(1), latter part . 



. Clause 258(3). 

Section 31(2) 



. Clause 258(4). 

Section 31 (2A) .... 



. Clause 258(5). 

Section 31(3), opening lines 



. Clause 259, opening lines. 

Section 31(3), main para, clause(a) 



. Clause 259(i)(o), part. 

Section 31(3), main para, clause (A) 



. Clause 259(1) (a), part. 

Section 31(3), main para, clauses (e), 

(d) and (e) 

. Clause 259(i)(e), part. 

Section 31(3), main para, clause (/) 

. 

. 

. Clause 259 (i)(4). 

Section 31(3), main para, clauses ( g ) and ( h ) 

. Clause 259(1)6:), part. 

Section 31(3), 1st proviso . 



. Clause 259(2). 

Section 31(3), 2nd proviso . 



. Clause 258(2). 

Section 31(4) . 



. Clause 275, part. 

Section 31(5) .... 



. Clause 258(7). 

Section 32 .... 



. Repealed. 

Section 33(1), part . 



. Clause 260(1), opening lines. 

Section 33(1), part . 



. Clause 26o(i)(a). 

Section 33(1), part . 

. 


. Clause 26 o(i)(A). 

Section 33ft), part . 



. Clause 261(1), part. 

Section 33(2), earlier part . 



. Clause 260(2). 

Section 33(2), latter part . 



. Clause 261(1), part. 

Section 33(eA) .... 



. Clause 261 (2), part. 
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Sect on 33(3) * 

CUute j 5 i part. 

Sect on 33(4) 

Om fted. 

Sect on 33(5! 

dause 273 part 

Sect cat 33(Q 

Om tied. 

Sect on 3 jA(i) rru n pica 

Clause 272(1) part. 

Sect on 33.VO pro *o(a) pan 

Clause *7*(3)W P ,rt - 

Sect o»» 33 MO pro* » («) P»rt 

Clau.'e 27l(3\(0 part 

Sect on 33 MO l*»v » (*) P“t 

Clause 272(3) (r) part. 

Sec on 33MO fw 40 (*) P* r ‘ 

Cl* ue 271(3) {J) part 

Sect on 33\{t) prov (r) 

Clause 271(3) 

Section 33 Va) nuin pant part 

CUj«c 271(f) part 

Sect on 33AW "u n para pan 

Qaute 271(4) 

Sect on S3A{*) »f prov » («) part 

dame 27i{5)(a) pan 

Sect on 33A(a) lit prov to (a) part 

Clause 271(5 (0 part 

Sect on 33M«) tit prtjv sf>(4) 

Clause 272(5 (0 pan 

Sect 01133 V*) *»* prtn »o{e) 

Gaj-e 2?2(5)(^) par* 

Sect on 33 MO 2nd pros 10 

Clause 271 Exnlanaf on 1 

Seel on 33 M») Eaplanat on 

Clause 272 Explarut on 2 

Sect on 3jA<3) 

Clause 2?2 (6) 

Sect 0033^(1) 

CUise 271(f) 

Sect cm 33)1(3) 

Clause 271 (2) 

Sect on 338(3) part 

Clause sCo (if (.4) 

Sect on 33C(3) pan 

Clause 26t (f) pv< 

Seci on 3315(4) part 

Clause 262 part 

Sect on 331*14) pan 

Om tted 

Sect on 34(1 ) ttt para cUitx (a) part 

Clause 151 (a) 

Sect on 34(1) t>« para, clause (a) part 

Claus- 153 part 

Secton3i(t) tit para dame (4) part 

Clause 151 (>) 

Sect on 3 1(1) lit par* clause (l) part 

Clause 133 pan. 

Sect cm 34(1) 2nd para part 

Cause 1 52 paragraph Wow tub- 
clause (4) 

Sect on 34(1) and para part 

Clause 154(1) 

Sec on 34(1) and para part 

Clause 1 53 (1) Open ng tine* and 
par* (a) open ng l on. 

Sect on 34(1) and para part 

Clause 155(1) <*) 

Sect on 34(t) Ml prtrv so clause (t) 

Om tted m obsolete 

Sect 0034(1) nt pros iso clause ( ") earlier half 

dame . 55 (» (-) l« 

Sect on 34(f) lit pro* 10 claui () la cr half part Clause 155 (1) (a) («) 

Sect 01134(1) rnpmvio clause ( i) litter had' 
pan. 

Clause 155 (•) (•) (0 

Sect on 34(1) nt prov to clause { ") part 

Clause 154(2) 

Sect on 34(1) tit prov so clause { part 

Clauie 137(0 

Sect on 34(0 nt prov so clause ( -) part 

Oause 257(2) 

Sect on 34(1) 2nd proviso 

Clause 15,(2) 

Sect on 34(0 3rd prov so 

Clause 258(1) 

Sect cm 34(0 Erplina on 

Clause 152 Explana On 

Sect on 34(ld) 

Ota tted u obsolete 

Sect on 34 (tB) 

Om tted as not app! cable fo 
future yean 

Sect on 34( CJ 

Om t ed as not nnpl cab’e fo 
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Section 34(1.0) ..... 

Section 34(2) 

Section 34(3), main pant, part . 

Section 34(31, main pata, part . 

Section 34(3), main para, part [relating to 
sment under section 34(1) (a) ] 

Section 34(3), 1st proviso . 

Section 34(3), 2nd proviso, earlier half 
Section 34(3), 2nd proviso, latter half, part 
Section 34(3), 2nd proviso. lnttcr / half, part 
Section 35(1), main para, part . 

Section 35(1), main para, part . 

Section 35(1), main para, part . 

Section 35(1), main para, part . 

Section 35(1), 1st Frov. 

Section 35(1), 2nd 1 'roviso . 

Section 35(2) 

Section 35(3) 

Section 35(4) 

Section 35(5) 

Section 35 (6) 

Section 3 3(7) 

Section 33(8) 

Section 35(9) 

Section 33(10) 

Section 35 (1 1) (Sec Finance Act, 1958) 
Section 36 ....'. 

Section 37(1') 

Section 37(2) 

Section 37(3) 

Section 37(4) 

Sertion 38 ..... 

Section 39 

Section 40 (1), part .... 
Section 40(1), part .... 
Section 40(1), part .... 
Scctio* 40(2) ..... 

Section 41 (1), main para, part . 

Section 41(1), main para, part . 

Section 41 (1), main para, part . 

Section 41(1), main para, part . 

Section 41(1), 1st Prow, earlier half, part 
Section 41(1), 1st Prow, earlier half, part 
Section 41(1), 1st Prow, latter half 
Section 41(1), 2nd Prov. 

Section 41(2) . 


. Omitted, at not applicable for 
future years. 

. Clause 158(2). 

. Clause 160 (1) (a). 

. Clause 160 (2) ( b ) (i). 
asses- Replaced by clause 160 (2) (a). 

. Clause 160 (2) (b) (ii). 

. Clause 160 (3) (i). 

. Claus: 15G. 

. Clause 160 (3) (ii). 

. Clause 161 (1) (a) and (f>). 

. Clause 161 (1) (c). 

. Clause 161 (2). 

. Clause 161 (7). 

. Clause 1 61 (3). 

. Omitted, as not applicable for 
future assessment years. 

. Omillrd, as the Tribunal is 
proposed to be abolished. 

. Clause 161 (5). 

. Clause 161(6). 

. Clause 162(1). 

. Omitted, as not applicable for 
future assessment years. 

. Omitted, as not applicable for 
future assessment years. 

. Clause 162(3). 

. Clause 162(4). 

. Omitted, as not applicable for 
future assessment years. 

. Clause 162(5). 

. Repealed. 

. Clause 136(1). 

. Clause 137. 

. Clause 136(2). 

. Clause 136(5). 

. Clause 138. 

. Clause 139. 

. Clause 169 (1) (ii). 

. Clause 170 (1) part. 

. Clause 170(1), part. 

. Clause 173(1) (d). , 

. Clause 169 (1) (fit). 

. Clause 169 (1) (tv). ^ 

. Clause 170(1), part. 

. Clause 170 (1), part. 

. Clause 1 74, opening part. 

. Clause 174(0), part. 

. Clause 174(a), part. 

. Clause 175. 

. Clause 177, part. 
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Section 42(1), i 
Section 42ft), 

Section 42(1), : 

Section 42(1)1 : 

Section 42(1), 

Section 42(1}, and Pros 
Section 43(t), 3rd Pros 


para earlier half 
para Utter half pan 
para latter half part 
para Utter half, part 


it Pros 


Sub-section (4) 

Sub section (5) 
Sub-sect on (6) 
Sub-section (j) ta\ 
Sub-section (7) (4) 
SubffcUon (7) (<■> 

Sub-section (7) {i) 
Sub-sect ion 7 (/) 

Sub-section (8} 
Sub-section (9) 


Clause g(t), main para. 
Clause 169 (1) (1) 
Clause 170 (t>, part 
Clause 177, part 
Clause 183 
Clause 171(2) 

Clause 171(3) 


Section 4 its) 

Claus* 95 

Section 42(3) 

Clausi 9(1), Exp! 

Section 43 main para 

CUu-c 173(1) {“' (&) («) 

Section 43 utProv 

Claus- t73(t), Prov 

Sect or 43 end Proi 

Clause 173(2) 

Section 43 Explanation 

Clause 173(1), Fspl 

Section 44(t)i part (See Finance \et, 1958) 

Clause iB6(i) opening! 
sub-clause (0) 

Section 44 (1) part (See Finance Act, 1958) 

Clause 196(1) opening 1 

sub-clause (fl) 

Section 44(2) Part (See Finance Act 1958) 

Clause 186 (3) part 

Section 44 (a) part (See Finance Act 1958) 

Clause 196 (3) pan 

Section 44(3) part (See Finance Act, 1958) 

Clause 186(1) (4) 

Section 44(3), part (See Finance Act 1958) 

Clause 186(3) P art 

Section 44(3) part (See Finance Act J958) 

Clause 196(1) (4) 

Section 44(3) part (See Finance Act, 1958) 

Clause 196(3), pan 

Section 44A ear ! it pan 

Clause 182(1) 

Section 44A latter part 

Clause 182(8) 

Section 44B (t) 

Clause 182(3) 

Section 44B ("1 earlier half pail 

Clause 182(4) par* 

Section 448 (2) earliei half par 

Clause 182(3! 

Srction 44B (2) Utter half 

Clause 182(2) 

Section 44B (3), earlier part 

Clause 183(4) P art 

Section 448(3) Utter part 

Clause 182(6) 

Section 44C 

Clause 182(7) 

Section 44D 

Sub-section (1), part 

Clause g6(r) (a/ 

Sub-section (0 part 

Clause 96^6) (/), part 

Sub-section (2) part 

Clause 96(1) (41 

Sub-section (a) part 

Clause 96(6) (e) 

Sub-^renon (s) part 

Clause 96 (6) (/), part 


Clause 96(2! 

Clause 96(31 
Clause 96(4) " 

Clause 96(5) 

Clause 96(6) (a) 

Clause 96(6; ( 5 ) 

Omitted m v eve of S ajA i 
amended uptodatc 
Clause 96(6) (i) 

Clause 96(6) (0 
Clausi 96(7) 

Clause 96(8) 
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Section 44E — 


Sub-section (1) 

. 


Clause 97 (1). 

Sub-section (2) 

. 


Clause 97 (2). 

Sub-section (3) 



Clause 97 (5). 

Sab-section (4) 

• « 


Clause 97 (6). 

Sub-section (5) 

. 


Clause g7 (8). 

Sub-section (6) 

Section 44F — 

* * 


Clauses 97 (7) and 279. 

Sub-section (1) 



Clause 97(3), part. 

Sub-section (2) 



Clause 97(3), part. 

Sub-section (3), main para 



Clause 97(3), part. 

Sub-section (3), proviso 



Clause 97(4). 

Sub-section (4) 



Omitted. 

Sub-section (5) 



Omitted. 

Sub-section (6) 



Omitted. 

Section 45, main para, part 



Clause 229 (1). 

Section 45, main para, part 

Section 45, 1st Prov. (printed with the main para) 


Clause 229 (3). 

Clause 229 (5). 

Section 45, 2nd Prov. 

• 


Clause 229 (6). 

Section 45, Expl. 

. 


Clause 229, Expl. 

Section 46(1) . . . 

. 


Clause 230. 

Section 46 (iA) 



Omitted, as under the draft for 
246(1) as proposed, penalty 
(interest) runs without any 
order. 

Section 46(2) .... 



€ 

Clause 230(1). 

_ Section 46(3) & (4) . 



Clause 235(5). 

Section 46(5) . . . * 



Clause 235(2). 

Section 46(sA), 1st paragraph part 



Clause 235(3 )(')• 

Section 46 (5 A), 1st paragraph, part 



Clause 235(3) (*'). 

Section 46(5 A), 2nd paragraph 



Clause 235(3) (fa). 

Section 46(5A), 3rd paragraph 



Clause 253 (3) (p). 

Section 46(5A), 4th paragraph . 



Clause 235(3) (pi). 

Section 46(5 A), 5th paragraph . 



Clause 235(3) (p ii). 

Section 46(5A), 6th paragraph . 



Clause 235(3) (»’»)* 

Section 46(6) . ^ . 



CLalise 236. 

Section 46(7), main paragraph 



Clause 242, main para. 

Section 46(7), 1st Prov. 



Clause 242, Prov. 

Section 46(7), 2nd Prov. . 



Omitted. See 1st Prov. as 
proposed. 

Section 46(7), Explanation, earlier half 


Clause 242, Explanation. 

Section 46(7), Explanation, latter half, part . 


Clause 231(2). 

Section 46(7), Explanation, latter half, part . 


Clause 235(1). 

Section 46(7), Explanation, latter half, part . 


Clause 243. 

Section 46(8) 

• • 


Clause 237. 

Section 46(9) .... 

• • 


Clause 238. 

Section 46(10) .... 

. 


Clause 239. 

Section 46 A(i) .... 

- 


Clause 241(1;. 

Section 46A(2), main paragraph 

• 


Clause 241 (2) 

Section 46A(2), Explanation 
— 1 Law Com.f58. 

• 

*• 

Clause 241, Explanation 
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Section 46A(3) 

Section 46AW 
Section 47 
Section 4®W 
Section 48(2) 

Secuon 48(3! 

Section 48(4) 

Secuon 48A 
Section 49 
Section 49A 
Section 49AA 
Section 49B10 P a « 


Secuon 49^(0 P art 
Sect on 498(2) 
Secuon 49C 


Sect on 49O— 

Sub-section («) 

Sub-section (2) 

Sub-section (3) 
Sub-section (4) 
Explanation 

Sect on 498 

Section 498 , 

Section 5» « ain P iragr * P 
Secuon 5° “ l ProV 
Section 50 »nd 
Sect on 50 ^ 

Sect on 51 opening lines 
Section 51 («) 

Sect on 5*W 
Section 51(e) 

Section 51 (d) 

Section 51(e) 

Section 51 1** P 31 * 
Section 50 
Secuon 53 
Secuon 54(1) 

Sect on 54(2) earlier part 
Secuon 54(2) laU " P art 


Clause 241(3) 

Clause 241(6) 
Clause 240 
Clause 247 
Clause 25° 

Clause 248(1) 
Clause 251 

Repealed 

Repealed 

Clause 92 

Repealed 

Omitted m view 

Section 3 

Clause 246(2) 

Clause 246(3) 
Clause 94 


of 


rcdtaft of 


Clause 93(0 
Omitted, a* «P« l 
Clause 93(2) 

Omitted as spent 

Clause 93 Expl 
Clause 253 
Clause 248(2) 

Clause 249(2) 

Omtted as spent 

Omitted as spent 
Repealed 

. Clause 285 opening lutes 
Clause 285(0 
Clause 285(0 
Clause 285(4) 

Clause 285(0 
Clause 283(a) 

Clause 285 last part 
Clauie 286 
•Clause 287 
Clause t4«(s) 

Clause 141(2) 

Clause 288(1) 


Secuon 54(3) 
Clause (0) 
Clause (4) 
Clause (0 
Clause (J) 
Clause (0 
Clause (/) 
Clause (0 
Clause (gf) 
Clause (ft 


Clause 141 (3) (°) 
Clause T4i(3)(0 
Clause I4«(3)(<0 
Clause 141 (3) (0 

Clause t4t(s)(s) 
Clause I4*(S)(0 
Clause t4t(3)(*) 
Clause i4«(3)(i) 
Clause i4t(3)(0 
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Clause (i) .... 



. Clause t4t(3)(/). 

Clause (j) .... 


W 

. Clause i4i(3)(m). 

Clause (k) 



. Clause i4i(3)(o). 

Clause (/) 



. Clause 141 (3)(f>). 

Clause ( m ) 



. Clause 141 (3)(?). 

Clause (n) 



. Clause 141(3)^). 

Clause (0) 



. Clause I4i(3)(j). 

Clause {p) 



. Clause 141 (3) ft). 

Section 54(4) .... 



. Clause 141(4). 

Section 54(5) .... 



. Clause 288(2). 

Section 55 — 

Main paragraph 

. 

. 

. Clause 98(1), main para. 

1st proviso 

- 

. 

. Clause 98(3). 

2nd Proviso 

• 

. 

. Clause 104. 

Section 56 .... 

- 

• 

. Clause 99. 

Section 56/I — 

Sub-section (1), opening lines . 



. Clause 108(1), opening lines. 

Sub-section (t), Glausc (t), part 



. Clause to8(i)(t). 

Sub-section (1), Clause (i), part 



. Clause 108(3). 

Sub-section (1), Clause (ii) 



. Clause 1 08(1) (it). 

Sub-section (2) 



. Clause 108(2). 

Section 57 .... 



. Repealed. 

Section 58, Sub-section (t), part 



v . Clause 102(1). 

Section 58, Sub-section (1), part 



. Clause 102(2). 

Section 58(2) .... 



. Clause 200(2). 

Section 58A .... 



. Clause 305. ■ 

Section 588(1) .... 



. Clause 289(1). 

Section 588(2) .... 



. Clause 289(2). 

Section 588(3) 



. Clause 289(3). 

Section 58B(3A) 



. Clause 289(4). 

Section 588(4) .... 



. Clause 301. 

Section 58 G(i), opening lines 



. Clause 290, opening lines.. 

Section 58C(i)(a), main paragraph 



. Clause 290(a). 

Section 58C(i)(a), Proviso. 



. Clause 291(1). 

Section 58 C(i)(£), main paragraph 



. Clause 2go(i). 

Section 58 C(i)(A), Proviso. 



. Clause 291(2). 

Section 58 C(i)(c) 



. Clause 290(c). 

Section 58C(l)(d), main paragraph 



. Clause 290(d). 

Section s8C(i )(d), Proviso. 



. Clause 291 (3 )(A) 

Section 58C(i)(e) 



. Clause 290(c). 

Section s8C(i)(/) 



. Clause 290(f). 

Section 58C(i)(g), earlier part . 



. Clause 290(g). 

Section 58C(i)(g), latter part 



. Clause 291 (3) (a). 

Section 58 C(i)(A), 



. Clause 290(A) 

Section 580(2) .... 



. Clause 292. 

Section 58D .... 



. Clause 291(4). 

Section 58E .... 



. Clause 294. 

Section 58F . 



. Clause 295. 

Section 58 G(i), earlier part . 

• 

• 

. Omitted, as covered by draft 
clauses 11 (13) and 296. 


. Clause 297(2). 


Section 58G ( 1) , latter part . 
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Section 58 G( a ) 

Section SCGW 
Section 58H 
Section 58I 
Section & 8 J (0 
Section gfijW 
Section 
Section 58JUI 
Section 5 8 J(s) 

Section 58K 
Section 58L 

Section 58M 
Section 58N 

““S 

Section sof , **“ r 

St a, m5 W. p ' OT " 

p “‘ 

KM S® fa. 

Secton 5 CR P P P 

Section S 8R 
S ecton 58 R. 91 ' dPrOV 

Section SBS (0 
Section 58SI2) 

Section &8T 
Section 5 bU 
Section 5®V 
Section 59 

Sect on 60(1) 

Section 60 for income tax 
Section 6o'a) for supertax 

Sect on 60(3} 

Section 60A * 

Sect on 6*10 P“ l 

Section 61 (0 P* 1 * 

Sect co 61 W P^ 

Section 61 CO 
Sect on 6 i (0 P“ rt 

* Section 61(2! 10 

Sect on 61(2) (“) 

Sect on 61 (0 C* 0 

Section 61(01*0 

S,ao« 6 ,( 3 ) mm.fU.S~I* P”> 

Km6.<3] 

Seel on 61 (3) ^ 

Section 6a 
Section 63 • 


Clause 296 
Claus* 397(0 
Clause 298 
Clause 3 00 

Clause 299(0 

Clause 299(3) 

Clause 299(3) 

Clause 291(5) 

Clause a99U) 

Clause 3°* 

Clause 303 
Clause 3°4 
Clause 318 
Clause 30® 

Clause 3°7(0 
Clause 307W 
Clause 308 

Clause 309 u 

CUum 3'° 

Clause 3“ -P*** 

Clause 3* 1 
Clause 310 Pro* 

Clause 3*3 

Clause 3»3 

Clause* 3*4 *° d *66(3) 

Clause 315* 

Clause 318 
Claus® 329 

o» s "° 

ing S 60(3) 

Clause 9° 

Clause 1 »2 fa 

Omitted as *"»PPj^ te 

ture assessment yean 

OM* ££TSn 

txire assessment year. 

Clause 324(0 , _ 

C UumJ.((.) 

Cause 324(2) (*) 

Clause 324(2)(*») 

Cause 3 »4(a)W P”‘ 

Cause 324(a)(**) 

Clause 324(2) C 1 *) 

Clause 334(3) F -*P’ 

Cause 324(2) W.P^ 

Clause 324(3) 

Cause 324(4) «***“*- 
Cause 324(4) 1>rov 
Cause 325 
Cause 320 
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Section 64(2) 

. 

. Clause 135(2). 

Section 64(3), main paragraph . 

. 

. Clause 135(3), main para. 

Section 64(3), tstProv. 

. 

. Clause 135(3), 1st Prov. 

Section 64(3), and Prov. earlier part . 

. 

. Clause 1 35 ( 4 ) (a) 

Section 64(3), 2nd Prov. latter part 

. 

. Clause 135 4 ;(&)- 

Section 64(3), 3rd Prov. 

. 

. Clause 135(5). 

Section 64(4) ..... 


. Clause 135(6). 

Section 64(5) ..... 


. Clause 135(7). 

Section 65 ..... 

. 

. Clause 326. 

Section 66(t), main paragraph, part . 

. 

. Clause 261(1), part. 

Section 66(t), main paragraph, part . 


. Omitted. 

Section 66(1) , Prov. .... 


. Omitted. 

Section 66(2) 


. Omitted. 

Section 66(3) . 


. Omitted. 

Section 66(4) 


. Omitted. 

Section 66(5), part .... 


. Clause 263. 

Section 66(5), part .... 


. Clause 265. 

Section 66(6) . 


. Clause 266. 

Section 66(7), main paragraph . 


. Clause 273, part. 

Section 66(7), proviso 


. Clause 267(2), part. 

Section 66(7A) ..... 


. Clause 26 1 (2) , part. 

Section 66(8) 


. Clause 278(a). 

Section 66A( 1 ) , main paragraph 


. Clause 264(1). 

Section 66A(t), Proviso 


. Clause 264(2). 

Section 66A(2) 


. Clause 268. 

Section 66A(3), main paragraph . 


. Clause 26g(i), main para. 

Section 66A(3), 1st Proviso, part 


. Clause 269(1), Prov. 

Section 66A(3), 1st Proviso, Part 


. Clause 273, part. 

Section 66A(3), 2nd Prov. 


. Clause 274. 

Section 66A(4) ..... 


. Clause 269(4). 

Section 67 


. Clause 327. 

Section 67A ..... 


. Clause 276. 

Section 67B ..... 


. Clause 328. 

Section 68 ..... 

Schedule 


. Repealed. 

Rule 1 . . 


. Rule 1, First Schedule. 

Rule 2 . 


. Rule 2, First Schedule. 

Rule 3 


. Rule 3, First Schedule. 

Rule 4 . 


. Rule 4, First Schedule. 

Rule 5(i) 


. Clause 5(1) (g). 

Rule 5(ii) 


. Rule 7 ( 1) (i) , First Schedule. 

Rule 5(iii) 


. Rule 7(1) (iii), First Schedule. 

Rule 5(iv) 


. Rule 7(1) (iv). First Schedule. 

Rule 5(v) 


. Rule 7 (i) (ii), First Schedule. 

Rule 6, earlier half, part 


. Rule 5, opening lines, First Sche 
dule. 

Rule 6, earlier half, part 

• 

. Rule 5(b), First Schedule. 

Rule 6, latter half 

. 

. Rule 5(c), First Schedule. 

Rule 7 


. Omitted, as not required. 1 

Rule, 8, para 1 

. 

. Rule 6(1) First Schedule. 

Rule, 8, para 2 

. 

. Rule 6(2), First Schedule. 

Rule 9 

• 

. Clause 44, part. 

It is understood that there are no companies carrying on dividing societies or asses- 


sment business. 
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NOTES ON CLAVSES 
Chapter I 
PRELIMINARY 
Notes to clause J 

The word “Indian” has been omitted in consonance 
with the recommendation made by the Commission in res- 
pect of other Acts, and in conformity with recent legislate e 
practice 

Notes to clause 2, 

The words "unless here is anything repugnant in the 
subject or context”, appearing m existing section 2. have 
been retained in view of the opening lines of section 3, 
General Clauses Act, though recent Central Acts use the 
formula “unless the context otherwise requires”, 
i Agrjoiitu- Till recently there was a conflict of judicial opinion 
r*! income regarding the interpretation of the word “agriculture” In 
the latest pronouncement of the Supreme Court 1 , alt the 
decisions have been reviewed and the conBict in the judicial 
pronouncement resolved Hence it is not necessary to ex- 
plain what is meant by "agriculture”. 

a Annual Since existing section 9 has been broken up, m the 
value draft, into various clauses, it appears useful to have this 
definition pointing to the relevant provision 

3 Appellate No change has been made m the existing provision 

am stunt Co Only, it has been placed before the definition of 'assessee’. 
mmiMioncr ' 

4 Approved Since these two expressions occur frequently in the 
tion'fund'euT ^ct, 3 r °f erence has been made to them here 

5 Awwe The existing definition of ‘assessee’ has been replaced 

m the draft by a more comprehensive definition, so as to 
include all the possible categories of assessees, t e , (i) a 
person who is himself liable to pay the tax on income be- 
longing to him, (u) a person liable to pay tax on income 
belonging to another person, and (m) a person who is deem- 
ed under the sections of the Act to be an “assessee" or "as- 
sessee m default” 


Wherever necessary, drafting changes have been made 
m the substantive provisions (particularly in the Chapter 
entitled 4 Liability m Special cases”) to bring out the result 
that any person on whom a liability to pay tax etc is im- 
posed by the Act, becomes an assessee It is hoped that 
the definition of 'assessee 1 , as drafted, when read with the 
substantive provisions, will cover all cases of vicarious lia- 
bility falling under any of the following categories — 

(1) One person's income included in another’s total in- 
existing sections 4(2), 16(l)(c), 16(3), 
44D, 44E and 44F, as well as section 42(2) 

rrr £ / **„, v 2- Kvnar Saha C»957) 3 %l T R 466 Set eho 

cit 1 1 R ” 
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(2) One person liable to be assessed as representing an- 

other person under existing sections 40, 41, 42(1). - 

and 44B(3). 

(3) One person ceasing to exist, and thereupon ano- 
ther becoming liable to be assessed for or to pay 
tax for which the former is liable — vide existing 
sections 24B, 25 A, 26(2), Proviso and 44. 

(4) One person liable to pay (without the formality of 

assessment) tax normally payable by another — vide < 

existing sections 18(7) and 46A(2) and (3). 

(5) Cases where procedure for recovery of tax may be 
applied against one person, (who is not himself the 
assessee) for tax recoverable from another — vide 
existing section 46 (5A) 5th para and also draft 
Second Schedule, Rule 87. 

(Existing section 8, 3rd Proviso and section 58-U need 
not be specifically dealt with here). 

Since the definition of “assessee” is made comprehen- 
sive, the words “or other person liable to pay such tax, 
penalty or interest” occuring in existing section 29 have 
been omitted in the draft*. This will remove the difficulty 
created by a decision of the Madras High Court 1 * 3 . 

A definition of assessment, as including re-assessment, 6. Assess- 
has been inserted on the lines of the Canadian Income-tax ment - 
Act 5 . 

This is new. Though the Act uses the expression “as- 7. Assess- 
sessment year” there is no definition of that expression ment year- 
anywhere in the Act. We have, therefore, included a defi- 
nition which conforms to the existing practice. In the In- 
come-tax Acts of other countries, e.g., Ceylon, there is a 
definition of ‘assessment year. 

This is new. Instead of giving an elaborate formula 8 - Average 
to arrive at the average rate wherever it becomes necessary, Xn t c e 0 ^. tax 
we thought it more convenient and conducive to clarity n 0 
to add a definition. This is based on sub-section (5) of 
existing section 17. 

Mention of earned income relief has not been made in 
the definition, in view of the fact that the provisions of the 
Act relating to earned income relief have now become ob- 
solete. Since successive Finance Acts for the last two years 
have not provided for this relief, it would seem to be the 
confirmed policy of Government to abolish earned income 
relief. 

This is also a new provision intended to arrive at the Average rate 
average rate of super-tax; (compare the definition of “ave- of supertax, 
rage rate of income-tax” referred to above). 

l . Viii draft clause 163. 

’. E. Alfred vs. Addl. I.T.O., (1956) 29 I.~\R. 708 See also Abdul Kasim 
vs.C.I.T. (1958)33 T.T.R. 466. 

3 . See the (Canadian) Income-tax Act., 1948, Section I39(i)(d). 
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9 Bui ne« No change has been made In existing section 2(4) 

to Cap Ul I cent (hi) ol the existing definition, which excludes "any 

" stL land from which the income domed is agricultural income , 
has been redrafted and replaced by the words “any agricul- 
tural land m India” The general scheme of the constitu- 
tional provisions relating to taxation is to exclude agricul- 
tural land from taxation by the Union, and it would, 
therefore, be in conformity with that scheme to express 
this exclusion, not in terms of “agricultural income” but in 
terms of land Agricultural land which has been cultivated, 
say, for 5 years and then remained fallow for 2 or 3 years 
during which it is sold, would, under the existing definition, 
attract capital gains tax This anomaly will now be remo\- 
ed by the proposed redraft, 

tt Central No change, it corresponds to existing section 2(4B) 
Board of Re 

la^Comnm No change, it corresponds to existing section 2(5) 

»3 Coc pa There is no substantial change in the draft, which fol- 

t»r lows the existing definition in section 2(5A) 


j 4 Go-opera No change, it follows the existing definition in section 
Uv« Society 2(5B) 

«5 D rector, We have included in the existing definition [sec. 2(8A» 
Manager, the word 'Director” also, and we have substituted for the 
Manag ng “Indian Companies Act, 1913”, the * Companies Act, 1956” 
Agent. To ma y e the meamng c j ear> we have also introduced the 
words ‘in relation to a company” 

16 D rector No change, it corresponds to existing section 2(6) 

17 Dividend There is no change m the existing definition in section 

2(6 A), except that we have added another explanation to 
the effect that the accumulated profits "shall include all 
profits of the company up to the date of distribution or pay- 
ment referred tD in this clause”. 


The reason for this alteration is this In the case of 
Girdhar Dos and Co Ltd vs C1T\ the Bombay High 
Court observed that in this section, ‘accumulated profits” 
wave tveew used va eontra-distmctum to current profits to 
our opinion, the intention of the legislature was to include 
the current profits also in the definition, and to make this 
clear we ha%e made the proposed alteration 


l8 Earned 
income. 


Wc have adopted the existing definition [section 2(6AA)] 
with the following changes To make the meaning of clause 
to) clear, we have split it up into two clauses and number- 
SL j m as r* anc f ( c ) The existing clause (c) is renum- 
bered^ as clause (d) We have added an explanation to 


1 (*957) 3» I T R. Si 
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overcome the difficulty introduced by the Madras High 
Court in Mari Muthu Nadar v. C.I.T.' 

No change; it follows the existing definition in section 19. v Firm, 
2(6B). partner and 

partnership. 

We have included in the existing definition other pro- 
visions which treat income as deemed income for the pur- 20 - income, 
pose of the Act. 


The Act uses at several places the lengthy expression 
“income, profits and gains”. To simplify the matter and 
to avoid repetition, we have included “profits and gains” in 
the definition of income, and throughout the Act we have 
used, as far as possible, the word “income”. Suggestions 
have been made Jhat we should give an exhaustive defini- 
tion of income, it is not possible to do so. 

" The provision within the brackets in existing sub- 
clause (iii) (relating to the meaning of “person having sub- 
stantial interest in a company”) has been transposed as an 
explanation. 


Item (vii) of the existing definition of income relates 
to the profits and gains of insurance business carried on 
by a mutual insurance association or by a Co-operative 
Society. What is described as “profits and gains” in this 
item is, in fact, merely a surplus. The definition simply 
artificially extends the conception of income so as to cover 
such surplus. The existing words “computed in accord- 
ance with Rule 9 in the Schedule” indicate this clearly, 
when read with existing rule 2(b) of the Schedule. An 
attempt has been made to bring out this aspect still more 
clearly in the draft.’ 


No change, in the existing definition in section 2(7). 


21. Income- 
tax Officer. 


We have revised the definition of ‘Indian company’, in 22 . Indian 
the light of the Companies Act, 1956, and the abolition of Company, 
the distinction between Part A and Part B States. The 
existing position relating to companies registered in the 
State of Jammu and Kashmir is retained. 

No change; it follows existing section 2(6D), and has fjg Assistant 
been placed after “Income-tax Officer”. Commission- 

cr. 

No change; it follows existing section 2(6E), and has 2 4- ’nspector 
been placed after “Income-tax Officer”. t %._ Income ' 


’• (195^) 30 I."\R. G70, For the corresponding provision in the U. K- 
Act, see Section 525(1) last para, of the Income-tax Act. 1952. 

*. For a general d'seussion of the position regarding mutual insurance 
associations, see the recent Privy Council case or English and Scottish Joint Co- 
operative Wholesale Society Ltd., v. Assam Agricultural Income tax Commissioner, (1 948) 
2 A. E. R. 295. See also f . T. I. C. Report, 1958, para. 126, page 54, and 
compare section 121, Australian Income-tax etc. Act, 1936-1953. 
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25 Magntn Under the existing definition, second-class magistrates 
ie specially empowered by the Central Government are also 

authorised to try offences under Act, and m the State 
of Jammu and Kashmir the State Government may autho- 
rise a Magistrate of the second class to try offences under 
the Act We are, however, not in favour of second-class 
Magistrates trying offences under the Act, and we have 
therefore, confined the power to first class Magistrates 
throughout India Incidentally, this will lead to simplifica- 
tion of the definition and uniformity. 


26 ise® mi The Act uses various phrases for a person who is not a 
dent resident of India For the sake of uniformity, the phrase 

' non-resident” has been used in the draft wherever practi- 
cable, and has been defined here 

27 Pcboh, The definition of “person" in existing section 2(9) has 

been amplified. 

The existing definition includes (a) Hindu undivided 
family and (b) a local authority The General Clauses Act, 
defines "person” as including a company or association^ 
body of individuals whether incorporated or not The 
charging section (section 3) of the Income-tax Act enume- 
rates the units for taxation as 1 mdiv idual, Hindu undivided 
family, company, local authority, firm and other associa- 
tion of persons, or the partners of a firm or the members 
of the association individually”. Section 4 of the Act refers 
to a "person” 

It seems desirable to have a comprehensive definition 
of the word “person” in the Act so as to cover all entities 
mentioned in — 

(i) the existing definition [s 2(9)], 

( II ) the existing charging provisions [sections 3 and 4], 
and 

( III ) the General Clauses Act 

The definition has therefore been amplified on the akave 
lines 5 


38 Prcscnb- No change, wide existing section 2(10) 
ag^Frcv oui The expression is defined separately in clause 5 
pj No change, vide existing section 2(12) 


fcrvaau* 11 ' No change ' mde ***st“S section 2(13) 


No change, ride existing section 2(14) 

. 'P le expression is at present defined only casually in 
* IQ S 18A(5) Since the expression occurs in some 
sections, it is desirable to place its definition m this clause 


» Section 3(42), CcnerJ Clause* Act. 
* See also notes to clause 3 
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The definition refers back to the proposed clause* 34 . Resident, 
which reproduces S. 4A with modifications. 

The definition is new. Wherever both income-tax and 35 - Tax. 
super-tax are intended to be covered, the simple word “tax” 
would be sufficient. The substantive provisions in the draft, 
therefore, use the word “tax” wherever convenient, aud- 
it has been defined here. 

No change; vide existing section 2(15), first para. 36 . Total 

income. 

The existing definition in section 2(15) (second para) 37 . Total 
is reproduced with one change. The existing words “except world inc °- 

income to which this Act does not apply” are not me ‘ 

happy and have been replaced by more appropriate words 
which bring the wording in line with existing section 4(3). 

No change; vide existing section 2 ( 16 ). 38. Unregist- 

ered firm. 

Existing section 2(14A), defining the expression “tax- "Taxable ter- 
able territories”, has been omitted in the draft, as the use ntoiies. 
of that expression is no longer necessary and can be con- 
veniently replaced by the word “India ”. 3 

Chapter II 
BASIS OF CHARGE 
Notes to clause 3 . 


Sub-clause (1) — 

(1) The word “person” has been substituted for the 
words “individual”, “Hindu undivided family” etc. and the 
definition of “person” is being widened* for the following 
reasons : — 

(a) As already explained*, the combined effect of the 
definition of “person” in section 2(9) of the Income-tax Act 
and section 3(42) of the General Clauses Act is that a “per- 
son” includes (al Hindu undivided family; (b) local autho- 
rity; (c) company; and (d) association or body of indivi- 
duals whether incorporated or not. No specific mention has 
been made of corporations other than companies included 
within category (d). 

The problem which has troubled the courts is whether 
such corporations are within the charging section. It 
can be met by the suggested amendment by introducing 
the word “person” in the section. In Commissioner of 
Income-tax, Madras vs. Salem District Urban Bank Ltd.' 
a co-operative bank was treated as an individual by an 

J . Clause 6. 

*, As assessments for the period prior to the Commencement of the new 
Act will contnue to be governed by the existing Act, there will be no need to 
lay down separate periods for the various areas. 

s . See notes to clause a definition of "person”. 

4 . (1940) 8. 1 .T.R. 269. 
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artificial interpretation of the word “individual" Similar- 
ly, m Commissioner of Income-tax, Madras vs The car 
Council, Madras', a bar council and in the Baronetcy case 
a corporation sole, were treated as individuals It seems 
desirable to make the position clear 


<b) There is also the problem o! private religious 
trusts in favour of deities or mutts which are treated as 
artificial juridical person in law, vide existing S 41 The 
point for consideration is whether it is proper to bring 
them under individual’ by a strained construction or whe- 
ther it would be more appropriate to include them under 
‘ person These difficulties can be solved if w e adopt the 
word “person" in S 3, the charging section It may be 
noted incidentally that in the existing S 3 it occurs only 
m the expression ‘association of persons". 


(c) All the foreign Acts employ the term ‘ person" in 
the charging section and it is better to resolve all doubt 
about the chargeability of particular classes of persons by 
using the comprehensive term ‘person" in section 3 


(2) The next point for consideration is the difficulty 
noticed m sustaining the legality of the recovery of the 
tax on the current income under S 18 and 18A The charge 
created under section 3 applies to the income of the pre- 
vious year, while the provisions of sections 18 and 18A 
apply to the income of the assessment year also To meet 
this difficulty a proviso has been added on the lines of the 
Ceylon Income-tax Ordinance to cover the provisions of 
the Act relating to charging the tax in particular cases in 
respect of income, profit and gams of a penod other than 
the previous year This will cover S 24A, 25(1) and 44B 
(3) of the Act, whereby the income of the assessment year 
itself is made chargeable at the rates prescribed by the 
Finance Act of the assessment year 

Sub clause (2) is intended to make it clear that there 
is some kind of liability to pay tax in cases where tax is 
deductible at source or payable in advance It seems desir- 
able to make a reference to this obligation to pay tax in 
advance etc in the charging section itself, so as to bring 
out more directly a position which is implied in existing 
sections IB and 18A 


, ^ After the phrase “sn respect of the total income 

ot the previous year the words ‘ or years as the case may 
be have been added Under the definition of 'previous year" 
m the existing section 2(11) a person may have separate 
years m respect of each separate source of in 
cases* The proposed Edition is intended to meet such 


' (1943) H ITRI 

■ cwMr Tm „ cir.ijrcdj 

y Urvl Sommamrify (,046) h!T R ,85 
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Notes to clause 4. 

(1) The income of residents and non-residents has been 
dealt with separately for the sake of simplicity and 
clarity. 

(2) The first proviso to S. 4(1) has been omitted, as it 
concerns the assessment year 1939-40 and is now unneces- 
sary. 

(3) The second proviso to S. 4(1) relating to persons 
not ordinarily resident should be omitted, as it is proposed 
to abolish the category and the exemption granted in res- 
pect of such persons 1 . If, however, the provision is to be 
retained, it can be kept as shown in the relevant clause 
on the subject 2 . 

(4) The third proviso to section 4(1) concerning the 
exemption for unremitted foreign income upto Rs. 4,500 
has been transferred to the clause relating to income which 
does not form part of total income. 2 

(5) The fourth proviso to S. 4(1) relating to residents 
who are not resident in two out of three preceding years 
has also been transferred to that clause. 4 

(6) The fifth proviso to S. 4(1) relating to exemption 
for foreign income of residents who deposit tax etc., with- 
in three months (where the fourth proviso does not apply) 
has also been transferred to the clause relating to exclu- 
sions from total income, after omitting portions which have 
become obsolete. 2 

(7) The words “by or on behalf of” have been used in 
respect of foreign income received in India Ivide draft 
sub-clause (1), (a), (d), (e), (f) and (g)] to cover cases 
where the income is received not by the assessee himself 
but by any other person on his behalf. 

(8) Explanation 1 to S. 4(1) has been incorporated in 
draft sub-clause (3). 

(9) Explanation 2 to section 4(1) is transferred to the 
new clause relating to deemed income 2 . 

(10) Explanation- 3 to S. 4(1) has also been transferred 
to that clause 1 . 

(11) Explanation 4 to existing S. 4(1) relates to income 
which accrued in a Part B State or merged territory be- 
fore the extension of the Income-tax Act thereto and is 


J . Vide notes to draft clause 6 . 

*. Draft clause u ( 4 ) (iv). 
a . Vide draft Clause II (4) (i). 

4 . Vide draft Clause 1 1 (4) (ii). 

4 . Vide draft Clause 11 (4) (iii). 

®. Vide draft Clause 9 (ii). 

’. Vide draft Clause g (iii). 
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artificial interpretation of the word ‘'individual”. Sirmlar- 
lv, m Commissioner oj Income-tax, Madras vs fne Bar 
Counctl, Madras', a bar council and m the Baronetcy case 
a corporation sole, were treated as individuals It seems 
desirable to make the position clear 


(b) There is also the problem of private religious 
trusts in favour of deities or mutts which are treated as 
artificial juridical person m law, mde existing S 41 The 
point for consideration is whether it is proper to bring 
them under “individual ' by a strained construction or whe- 
ther it would be more appropriate to include them under 
“person' These difficulties can be solved if we adopt the 
word “person” jn S 3, the charging section It may be 
noted incidentally that m the existing S 3 it occurs only 
in the expression “association of persons”. 


(c) All the foreign Acts employ the term ‘ person" in 
the charging section and it is better to resolve all doubt 
about the ehargeability of particular classes of persons by 
using the comprehensive term "person” in section 3 


(2) The next point for consideration is the difficulty 
noticed in sustaining the legality of the recovery of the 
tax on the current income under S 18 and 18A The charge 
created under section 3 applies to the income of the pre- 
vious year, while the provisions of sections 18 and 18A 
apply to the income of the assessment year also To meet 
this difficulty a proviso has been added on the lines of the 
Ceylon Income-tax Ordinance to cover the provisions of 
the Act relating to charging the tax in particular cases in 
respect of income, profit and gains of a period other than 
the previous year This will cover S 24A, 25(1) and 44B 
(3) of the Act, whereby the income of the assessment year 
itself is made chargeable at the rates prescribed by the 
Finance Act of the assessment year 

Sub-clause (2) is intended to make it clear that there 
is some kind of liability to pay tax in cases where tax is 
deductible at source or payable m advance It seems desir- 
able to make a reference to this obligation to pay tax in 
advance etc in the charging section itself, so as to bring 
out more directly a position which is implied in existing 
sections 18 and 18A. 


, JP) After the phrase “m respect of the total income 
ox the previous year’ the words “or years, as the case may 
be have been added Under the definition of “previous year” 
m the existing section 2(11) a person may have separate 
in re , spe ? t , of eac h separate source of in- 
cases* T ” e proposed addit ion is intended to meet such 


1 (1943) n ITR.1 

■ a™>Mr Ik A, TM-n Cir, S irc -484 iBmlQ) 

V Uf vs Scsunaamrihjr (1948) 14 IT R 185 
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Notes to clause 4. 

(1) The income of residents and non-residents has been 
dealt with separately for the sake of simplicity and 
clarity. 

(2) The first proviso to S. 4(1) has been omitted, as it 
concerns the assessment year 1939-40 and is now unneces- 
sary. 

(3) The second proviso to S. 4(1) relating to persons 
not ordinarily resident should be omitted, as it is proposed 
to abolish the category and the exemption granted in res- 
pect of such persons 1 . If, however, the provision is to be 
retained, it can be kept as shown in the relevant clause 
on the subject 2 . 

(4) The third proviso to section 4(1) concerning the 
exemption for unremitted foreign income upto Rs. 4,500 
has been transferred to the clause relating to income which 
does not form part of total income. 1 

(5) The fourth proviso to S. 4(1) relating to residents 
who are not resident in two out of three preceding years 
has also been transferred to that clause.* 

(6) The fifth proviso to S. 4(1) relating to exemption 
for foreign income of residents who deposit tax etc., with- 
in three months (where the fourth proviso does not apply) 
has also been transferred to the clause relating to exclu- 
sions from total income, after omitting portions which have 
become obsolete. 5 

(7) The words “by or on behalf of” have been used in 
respect of foreign income received in India [ vide draft 
sub-clause (1), (a), (d), (e), (f) and (g)] to cover cases 
where the income is received not by the assessee himself 
but by any other person on his behalf. 

(8) Explanation 1 to S. 4(1) has been incorporated in 
draft sub-clause (3). 

(9) Explanation 2 to section 4(1) is transferred to the 
new clause relating to deemed income*. 

(10) Explanation- 3 to S. 4(1) has also been transferred 
to that clause 7 . 

(11) Explanation 4 to existing S. 4(1) relates to income 
which accrued in a Part B State or merged territory be- 
fore the extension of the Income-tax Act thereto and is 


*. Vide notes to draft clause 6 . 
s . Draft clause n ( 4 ) (iv). 

3 . Vide draft Clause 11 (4) (i). 

l . Vide draft Clause 11 (4) (ii). 

4 . Vide draft Clause II (4) (iii). 

s . Vide draft Clause 9 (ii). 

’. Vide draft Clause g (iii). 
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brought into any other part of India after the extension 
of the Indian Act These provisions, it appears, have be- 
come almost obsolete 


The Explanation provides that profits accruing in a 
merged territory after 1-4 1933 shall be chargeable under 
section 4(1) (b) (m) only if such income is remitted into 
another part of India other than the merged temtopr Pa-a 
8 of the Merged States (Taxation Concessions) Order, 1949, 
enacts that Explanation 4 would not apply if the assessee 
was not a resident m at least three out of six assessment 
years tnz , 1943-44 to 1948-49 Even m the case of persons 
who were resident m at least three out of six years, Ex- 
planation 4 would not operate, if the income had been 
assessed under the State law on accrual basis and had also 
been included in the total income for rate purposes [under 
section 14(2)(c)] Thus, Explanation 4 to section 4(1) would 
apply only in the case of persons who were resident in In- 
dia in at least three out of six assessment years 1943-44 to 
194849 and whose income accruing in the State has escap- 
ed assessment either in the State or in India 

The Explanation should therefore be omitted If, how- 
ever, it is deemed to retain it, it should appear in a simpli- 
fied form Draft sub-dause (1), (e), (f) and (g) have been 
drafted to indicate how the Explanation should be incor- 
porated The language has however, been altered so as 
to make the provisions easy of application The existing 
Explanation uses the words "taxable territories” and the 
definition of these words in S 2(14A) does not show ~in 
clear words the background in which the special provisions 
relating to merged territories and Part B States were in- 
troduced. The provision has now' been so drafted as to 
relate it to the assessment year with effect from w hich the 
Indian Act was extended to merged territories and Part B 
States A provision may be inserted m the Miscellaneous 
Chapter to guard against the possibility of any income be- 
ing taxed twice — once under the existing Act and again 
under the provision as proposed 


(12) Existing section 4(2) is transferred to the new 
clause on deemed income* 


(13) Existing section 4(3) forms the subject-matter of 
a separate clause dealing with income which does not 
form part of total income 1 


Notes to clause 5 


Jill of Pre'nous year” has been embodied 

5 sire i< is a lengthy one No change 

bee ? raI “ te ' bul changes have 

been attempted to achieve simplicity, and to state the po- 
sition regarding various situations separately Further, the 


\ draft clause 10 
* \ tic draft clauses II, 12 and » 
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provision at present contained in Rule 5(i) of the Schedule, 
regarding insurance business, has been brought here for 
the sake of' comprehensiveness. 


Notes to clause 6. 

(1) The clause relating to category “not ordinarily re- 
sident” has been retained in the draft but is recommended 
to be omitted in order to simplify the law. This recom- 
mendation was made by the^ncome-tax Investigation Com- 
mission 1 and also by the Taxation Enquiry Commis- 
sion”. The only difference in the taxation between a per- 
son who is ordinarily resident and not ordinarily resident 
is relating to the foreign income, and provision for deter- 
mining the tax on foreign income in the case of a person not 
ordinarily resident is contained in second proviso to section 
4(1). • But for this difference, both of them stand on the 
same footing for the purpose of taxation. The retention of 
persons not ordinarily resident as a separate category is 
unnecessary. 

(2) The condition for residence in the case of a person 
who has been in India within the four preceding years 
has now been somewhat altered so as to require the 
presence of the person in India for at least thirty days in 
the previous year. The ambiguity caused by the phrase 
“otherwise than by an occasional or casual visit” in the 
existing section 4A(a) (iii) will now be avoided. 

(3) Section 4A(a) (iv) of the Act. authorising the In- 
come-tax Officer to treat a person as a resident if he is “sa- 
tisfied” that the person, having arrived in India during the 
year, is “likely to remain” for not less than three years, 
has been omitted, as it gives a vague discretion to the In- 
come-tax Officer. The words “has maintained”, in existing 
section 4A(a) (ii), have been replaced in the draft by the 
words “causes to be maintained", which express the in- 
tention better. 

(4) Draft sub-clause (4). — This is new and has been in- 
serted to make provision for fixing the residence of “per- 

.sons” who are not individuals, Hindu undivided families, 
firms, associations or companies. 


(5) Draft sub-clause (5). — This is new. In C.I.T. vs. Sa- 
vumiamurthy’, the Madras High Court has held that since 
there can be a separate previous year for each source of 
income, the residential status of the person has also to be 
separately determined with reference to each such source. 
As this procedure will be cumbersome and entail complica- 

*. Vide page 15, para 36, I.T.I.C. Report, 1918. 

*. Vide pages 28-29, T.E.C. Report, 1953-1954, Vol. II, Ch. II. 

(1946) 14I.T.R. 185. 
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tions in practice, the newly added sub-clause provides that 
a person who is resident for one source^ of income shall be 
treated as resident for all such sources 


(6) Existing section 4A(c), latter part, dealing with 
the determination of the residence of a company on the 
basis of its income in India is proposed to be omittw, since 
such test does not appear to be a proper one (After the 
draft was prepared tne Finance Act 1958, by section t, 
has omitted it) 


(7) Draft sub-clause (6)— Though the category of per- 
sons not ordinary resident is recommended for abolition 
the existing special provisions applicable to such per- 
sons are retained in the draft (For example, see section 
4(1) 2nd proviso See also sections 42(2) and 44D, which 
treat such persons on the same footing as non-residents) 
These sub clauses will therefore, be useful for the pur- 
poses of the provisions just referred to 

Existing section 4B (c) which provides that a com- 
pany firm or other association is ordinarily resident if it 
is resident, has been omitted in the draft, as unnecessary 
The distinction between “ordinarily resident” and “not or- 
dinarily resident” is significant only when there is a pos- 
sibility of an entity being resident and yet not ordinarily 
resident In the absence of anything to the contrary, a resi- 
dent would have to be regard as ordinarily resident, and 
no express provision is necessary for the purpose 


Notes to clause 7 

According to section 4(1) the chargeable income of 
every person whether resident or non-resident includes in- 
come ‘which is deemed to be received’ in India in the 
previous year There is, however, no enumeration at 
anv one place of these receipts which are deemed to be 
received m India m the previous year This clause mere- 
ly collects together the relevant provisions, without effect- 
ing any substantial change m language’ 

[The deemed income referred td in section 18(4) (tax 
deducted at source) will be dealt with in the clause corres- 
ponding to that section, as it merits special treatment ] 


Notes to clause S 

_ ^ S uj TT1s that all provisions relating to 

income deemed to be of a particular year, or deemed 
‘V P art ’ cular y ea r should appear in pro- 
to each other Hence a part of section 16(2) has 
been made m t ^ 1S,C ^ a ' JSe change of substance has 


•us V '* s w ^coroe-ta* Invest, gat.on 

r" *»» 334 
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Notes to clause 9 

According to section 4(1) the chargeable income of a 
person whether resident or non-resident includes income, 
profits and gains which “are deemed to accrue or arise to him 
in the taxable territories” in the previous year. Income is 
deemed to accrue or arise under various provisions scat- 
tered all over the Act. All these provisions which deal with 
income which is deemed to accrue or arise in India have 
now been grouped together. 

The changes made are all of a drafting nature, and 
are intended to remove ambiguity and simplify the expres- 
sion. 

Sub-clause (i). — The words “sale of a capital as- 

set in the taxable territories” in the existing section 42(1) 
are slightly ambiguous, since “in taxable territories” can 
be read either with “sale” or with “capital asset”. To re- 
move this ambiguity, the word “situate” has been added 
after “capital asset”. (It is not necessary to make any such 
addition in the earlier phrases referring to business con- 
nection etc., since the language there does not end itself 
to any ambiguity.) 

The words “that part of the operations”, in the existing 
section 42(3) have been replaced by “the operations”, for 
two reasons; -first, the word “that” in the existing section 
is not happy, since it is not followed by any pronoun, and 
secondly, the existing words are not in symmetry with 
the opening words “in the case of all the operations”. 

As to the meaning of the word “operation”, see the 
decision of the Supreme Court, in the Anglo French T ex- 
title Co., vs. C.I.T. 1 

Sub-clause (ii). — An attempt has been made to simpli- 
fy the language, lay omitting unnecessary words such as 
“if payable in the taxable territories wherever paid”. The 
substance is not affected by the deletion of these words, 
since the proposition sought to be enacted is only this, that 
salary earned in India is deemed to accrue or arise in 
India. 


Notes to clause 10. 

This embodies S. 4(2). The section is based on a 
double fiction While the income of the non-resident 
husband and is treated as the income of the resident wife, 
it is also treated as income which is deemed to accrue to 
her in India. 

The provision has been embodied in the draft, with 
a slight verbal change ( see the words “or on her behalf” 
which have been added to make it comprehensive). 


1 (1953) 23 x. t. R. 101. 

22 — 1 Law Conv /58 
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Sub-clause (7). — Items (ii) to (v) of this sub-clause 
correspond to sub-clauses (b) to (e) of section 4(3) (x) of 
the existing Act. The requirement that the recipient 
must not be an Indian citizen is contained, at present, only 
in two sub-clauses of section 4(3) (x). Sub-clauses (b) and 
(d) relating to Consuls etc., and Trade Commissioners do 
not mention it. In the draft, however, this has been made 
applicable to all cases, for the sake of uniformity. 

Sub-clause (8). — In the existing section 4(3) (xiv), the 
exemption is conditional on the stay of the employee of 
a foreign enterprise for a period not exceeding in the ag- 
gregate “ninety days in any year”. The words “any year” 
are, in the context, vague. It has, therefore, been made 
clear that the stay should not exceed ninety days in the 
previous year, and it should not have exceeded ninety days 
in any financial year prior to the previous year. 

There is no reason why this exclusion should be avail- 
able to Indian citizens. The provision has therefore been 
altered so as to confine it to foreigners. 

Sub-clause (9). — It seems desirable to extend the bene- 
fit of this clause to services rendered by a foreigner even 
before the actual commencement of the business. Explana- 
tion 1 is intended to achieve' this object. 

Sub-clause (15). — “Wholly and necessarily” has been re- 
placed by “wholly and exclusively”; cf. existing section 
7(2) (iii) as redrafted. 1 The object is to liberalise the al- 
lowance. See the recommendation of the U.K. Royal Com- 
mission on the Taxation of profits and 'income 1 - 1 . 

Sub-clause (17) and (24). — These correspond to certain 
exemptions enjoyed, at present, under a notification issued 
under section 60. In view of the importance of the subject- 
matter of the exemptions, they have been included in the 
draft sub-clauses. 

Exemption for members of Nepalese Forces [Existing 
clause (xi)]. — This has been omitted. There are no Indian 
State Forces now, and there is no member of the Nepalese 
Armed Forces now serving in India. 

Sub-clause (18). — This item will, of course, have to be 
omitted if it becomes obsolete by the time the new Act 
comes into force. 

Notes to clause 12. 

1. This clause is based on section 4(3) (i) and (ii) of 
the Act. There are certain anomalies which we have 
noticed in the existing provision and we have attempted in 
the proposed draft to put an end to such anomalies as far 
as possible. 

1 Vide also notes to draft clauses 1"-17, para 6. 

! U. K. Royal Comnrssoin on the axation of rofits and 'ncome Final 
Report June, 19./1, (Cmd. 9474). page 47, para 140. 



332 

CHAPTER HI 

incomes whkwm NOT FORM PART 0 
Notes to clause 11 

saps'* sasass 
ms <•> 

SSSSLlS^^ 

rfloreign Governments etc) >n(J thelI 

« 

receipts* a^d the dratt clause relating 
local authorities provisions re ' 

(,„) omission of obsolete pro is.ons 
(„) general simplification ol language ^ 

-M^n£SBS2St%P 

zsfszzstez - -7* 01 rActo. «» 

from total income This has oeeu 

separate section* h a%e 

(31 The changes made bv the Finance Act 

HT:i s 5SStSJ=-“s 

formal — * ’ 

* e g W> clause 11 (5) to (9) 

* OmeliP) 

* Cause 11 (22) 

« e g Clause 11 (11) to (1*) 

» Sit draft clause 12 
» Ste draft clause 11 



333 


Sub-clause (7). — I terns (ii) to (v) of this sub-clause 
correspond to sub-clauses (b) to (e) of section 4(3) (x) of 
the existing Act. The requirement that the recipient 
must not be an Indian citizen is contained, at present, only 
in two sub-clauses of section 4(3) (x). Sub-clauses (b) and 
(d) relating to Consuls etc., and Trade Commissioners do 
not mention it. In the draft, however, this has been made 
applicable to all cases, for the sake of uniformity. 

Sub-clause (8). — In the existing section 4(3)(xiv), the 
exemption is conditional on the stay of the employee of 
a foreign enterprise for a period not exceeding in the ag- 
gregate “ninety days in any year”. The words “any year” 
are, in the context, vague. It has, therefore, been made 
clear that the stay should not exceed ninety days in the 
previous year, and it should not have exceeded ninety days 
in any financial year prior to the previous year. 

There is no reason why this exclusion should be avail- 
able to Indian citizens. The provision has therefore been 
altered so as to confine it to foreigners. 

Sub-clause (9). — It seems desirable to extend the bene- 
fit of this clause to services rendered by a foreigner even 
before the actual commencement of the business. Explana- 
tion' is intended to achieve this object. 

Sub-clause (15). — “Wholly and necessarily” has been re- 
placed by “wholly and exclusively”; cf. existing section 
7(2) (iii) as redrafted. 1 The object is to liberalise the al- 
lowance. See the recommendation of the U.K. Royal Com- 
mission on the Taxation of profits and' income 1 - 2 . 

Sub-clause (17) and (24). — These correspond to certain 
exemptions enjoyed, at present, under a notification issued 
under section 60. In view of the importance of the subject- 
matter of the exemptions, they have been included in the 
draft sub-clauses. 

Exemption for members of Nepalese Forces [ Existing 
clause (xi)]. — This has been omitted. There are no Indian 
State Forces now, and there is no member of the Nepalese 
Armed Forces now serving in India. 

Sub-clause (18). — This item will, of course, have to be 
omitted if it becomes obsolete by the time the new Act 
comes into force. 


Notes to clause 12. 

1. This clause is based on section 4(3) (i) and (ii) of 
the Act. There are certain anomalies which we have 
noticed in the existing provision and we have attempted in 
the proposed draft to put an end to such anomalies as far 
as possible. 

1 Vide also notes to draft clauses 1"-17, para 6. 

s U. K. Royal Comnrssoin on the axation of rofits and "ncomt Final 
Report June, 19.4, (Cmd. 9474). page 47, para 140. 
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down in clause (ia) should be fulfilled. (Clause (ia) thus 
applies to a different situation, namely, where there is an 
institution and that institution carries on business which 
is not subject to a trust. In such a case the requisites of 
the section must be complied with. The income must be 
applied solely to the purpose of the institution and the 
charitable or religious institution must also fulfil the con- 
ditions in sub-clauses (a) and (b). As to the distinction 
between an institution and a trust, see' also the discussion 
in a recent Privy Council case, 1 * and Gunn’s commentary 
on the Australian Income-tax Act/) 

4. That “property” in clause (i) includes business has 
been well established not only by a decision of the Judicial 
Committee 3 but also by the latest pronouncement of the 
Supreme Court in J. K. Trust Case'. This aspect there- 
fore does not present much difficulty. (The difficulty as 
to in which set of circumstances clause (ia) applies still 
remains, though the view in Gadodia Sivadeshi Stores 3 
case has subsequently been followed and confirmed by the 
High Courts of Allahabad 3 and Bombay'. 

5. In view of the recommendations made by Din. 
Mohammad J. in Gadodia’s case and by the Income-tax In- 
vestigation Commission [Report (1948) at pages 56-57, 
paragraph 131] the legislature in 1953 [ vide the amending 
Act of 1953 (Act 25 of 1953)] converted clause (via) into a 
proviso to clause (i), and by subsequent legislation it was 
made clause (b) of the proviso to clause (i) (vide the 
amending Act of 1955). The object of this legislation was 
to restrict the operation of clause (i), where the property 
consisted of business impressed with the character of trust, 
by applying the limitation imposed by clause (b) of the 
proviso*. 

But in carrying out this object, the immunity which 
was granted under clause (ia), (as it stood before 1953), 
in the case of business carried on by a religious or charit- 
able institution and not subject to trust, was negatived. 
The linking up of old clause (via) to clause (i) had the 
effect of taking away the separate exemption granted by 
clause (ia). In other words, the conversion of clause (ia) in- 
to a proviso has led to the opposite result of depriving the 
benefit (limited though it be), which was intended to be 

1 Minister of National Revenue vs. Trusts and Guarantees Co. ltd. (1932) 4A. 
E. R. 149 P. C. See also 2*. M. C. A. vs. F. C. ofT. [1926] 37 C. L. R. 351 at 
pp. 360, 361. 

1 4th edition, p. 114, para 292. 

* Tribune caK, (I939) 7 I. T. R. 415 P. G.-56 T. A. 241. 

1 [1957] 32 I.T.R. 535 (Bombay H. C. on remand [1958] 33 I.T.R. 32). 

« (1944) 12 I. T. R. 385. 

* C.I.T. vs. Radhaswami Salsang Sabha. (1954) 25 I. T. R. 472. 

’ J. K. Trust vs. C. I. T„ (1958) 33 I. T. R.32. 

s Cf. Report of the Taxation Enquiry Commission, (1953-1954). Vol. II 
Ch. VIII, paragraphs 2 and 3, page 105. 
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transferor’s income. 1 It would be more consistent 
with the spirit of the law if such income were ex- 
cluded from total income, at least so long as the 
income is applied for a charitable purpose. The 
words “subject to the provisions of clause (c) of 
sub-section (1) of section 16” deserve to be delet- 
ed. 


Notes to clause 13. 

Section 25, sub-sections (3) and (4) provide for two 
things. One is the exclusion from total income of income 
of certain businesses, and the other is the right to claim 
substitution of the income of the year of discontinuance 
etc., in place of the last year’s income. 

The first part (exclusion from total income) has been 
embodied in the present clause, with the language simpli- 
fied/ 


CHAPTER TV 

COMPUTATION OF TOTAL INCOME 

Notes to clause 14. 

/ 

1. This corresponds to section 6 of the present Act. 
The opening words of the section, have, however, been mo- 
dified so as to make it clear that the section merely classi- 
fies the chargeable income into different heads for the pur- 
pose of computation of total income. That section 6 con- 
cerns itself with classification and sections 7, 8, 9 etc. with 
computation is clear from the discussion in Kothari vs. 
C.I.T and in United Commercial Bank Ltd., vs. C.I.T* 

2. Item (c) relating to “Income from property” has 
been changed into’ “Income from House Property”. Sec- 
tion 9 is essentially concerned with House Property and 
the description now adopted will clearly indicate the 
nature of the head. 

Another variation in the present section is the men- 
tion of the head “Income from other sources” after the 
head “Capital gains”, indicating that “Income from ‘other 
sources” continues to be the residuary head as hereto- 
fore. 


1 ^hese words were introduced : n 19">3 in pursuance or the recommenda- 
tion made by the Income tax Investigation, Commission; see its Report (1948), 
para' 1-9, page 6. 

2 Sie notes to clause 91 for comments on the retention of existing section 
25 (3) and (4). 

2 (I9'l) 20 I.T.R. ‘79. 

* (1957) 32 I.T.R. 688. 
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since in many cases the determination may take years. It 
would also not be possible to keep the assessment pending 
until such determination is made. The Departmental prac- 
tice has been to include such arrears in the total income 
of the year of receipt. Relief is afforded against the hard- 
ship involved in the taxation of the lump-sum by means of 
an order under section 60, sub-section (2), the effect of 
which is that the arrears are attributed to the periods to 
which they should reasonably be related. Assessment in 
the year of receipt is in accordance with the decision of 
the Calcutta High Court in Usha Rani Roy Choudhurani’s 
case \ 

The recent decision of the Calcutta High Court in 
Bhuban Mohan Banerjee’s case / however, contains obser- 
vations which may be taken to mean that a salary pay- 
ment made in a subsequent year would still be taxable 
only on due basis in the first year. The decision does not 
create any difficulty if the word “due” is interpreted as 
relating to the point of time when the amount is actually 
quantified by the employer. On this view the claim for 
relief under section 60(2) may not be admissible. But 
if it is intended that such amounts should be related to 
the back years and subjected to tax under section 34, diffi- 
culty may arise in the initiation of such proceedings be- 
cause of limitation. It can even be argued that these are 
not cases of escapement of income, there being no omis- 
sion or commission by the assessee or by the Department. 
There will be further difficulty for the employer in the 
matter of making deduction of tax at source, and some 
confusion is bound to arise as to whether the tax so deduct- 
ed at the time of payment should be given credit for the 
year for which the assessment under section 34 is supposed 
to be made. 

On the whole the present Departmental practice seems 
to be a reasonable compromise and is fair to the assessee 
and the Department. It is fair to the Department because 
the complication of section 34 is avoided, and even when 
an order under section 60(2) is passed the consequential ad- 
justment of tax is made .in that assessment itself and not 
by reopening past assessments. It is fair to the assessee, 
because if the amount were to be treated as due only when 
•it is paid, the question of relief under section 60(2) would 
not arise, while the Departmental practice ensures that the 
assessee is to be in the same position as if he had been 
taxed in the respective years after spread-back of the ar- 
rears to the relative period. 

There may, of course, be cases when the assessee will 
be worse off by the arrears .being related back than when 
he is taxed on the arrears. This will happen when the ar- 
rears of salary are received, after retirement or after rever- 
sion from a higher post. In those cases the assessee will not 
apply for relief under section 60(2) and no action is taken 
by the Departme'nt itself under section 34 or otherwise. 


1 (1942) 10 T. T. R. 199. 

* (1956) 29 r.T. R. 229,236. 


340 

In v.ew nl thc pn-t.on 

W “ dd ° d *“ d Z „„ , hc statute hoc’ - • 


CO hue been added to teat ' book al . 

5 *‘Sr£2\m ubenVe" 

SSS%; S Teco?d-?-t eont.nue S , k 2 


was not on . “*£ tS*"® £ -'fflS’ta ^ 

on salary ■ «" 


U " however, jno^oot to M ^ 
already Sedtafbeen Sdded tn th» drat. _ ... 


, taxed has been ouu~ are 

6 A few mmor points also deserve notlee 
as follows 


l0 Sk 

£3S=j^«B£S*s* 
this dca ; . .... 


, section 7W oura been 

The changes made by the Finance Aet, 1958, 
given effect to -— “ !A ‘ 5 


SSSHsasss?* 

provision comprehensive 


provision comprenensive ^ , t 

The wording has also Jj*”? S h X C been 'omitted as 
SSLlyMi. n \Ve^.ovJ followed the language 
existing section 10(2) (xv) 


sting section 1UU) v xv > _ gi0tl 

on and ^Income £&-#«*$ 

allowance shoul d be made liberal It na sj^j* — 

‘NOW ,ee the U K Income tax Act 193*. N«* ^^'p^Report, 
• Royal Comm .Mon on the -axatton of "roftf* and lncom ’ 

June 1055 (Cmd 9m)i Pa 8 e 47 fata 140 



341 


wording “all expenses reasonably incurred for the appro- • 
priate performance of the duties of the office or employ- 
ment”. This, the Commission has pointed out, would re- - 
move the complaint that the legislature imposes upon 
those in employment a narrower form of allowance for 
expenses than it accords to persons deriving a private in- 
come from their own efforts. The wording suggested by 
the Royal Commission is worth consideration as an alter- 
native. 

(iii) Draft clause 17(1) : — The definition of “employer” 
as now adopted includes a foreign Government, reference 
to which is not to be found in the present section 7. It is 
for consideration whether the mention of foreign Govern- 
ment as employer is acceptable. It has been suggested that 
by such inclusion the assessee will not be subject to any 
heavier tax burden but on the other hand may qualify for 
relief under section 60(2) which will be advantageous to 
him. The possibility of an employee of a foreign Govern- 
ment being required to make an actual payment of tax (on 
“due” basis) without actually receiving the salary will 
not arise, because section 7(1). 2nd proviso, lays down that 
where tax is deductible at source, the assessee shall not be 
called upon to pay the tax himself unless he has received 
salary without deduction. How far the procedure for de- 
duction (section 18) will be enforceable against a foreign 
Government will also be a matter for consideration. 

(iv) Draft clause 17(2): — Item (ii) relating to annui- 
ties has provoked some discussion. It has been suggested 
that annuities paid by the Government or local authorities 
should be taxed as salary irrespective of whether the payee 
is an employee or not. This cannot be accepted, as it goes 
against the basic scheme of the section. 

Notes to clauses 18 to 21 B— interest 

The existing section 8 is now covered by four clauses.’ on securities. 
The. first clause relates to the charge, the second relates 
to deduction, the third relates to deductions in the case of 
banking companies and the last clause relates to amounts 
not deductible. 

Clause 18 

The word ‘receivable” in the present section 8(1) has 
been interpreted to mean “received'’.” This decision has 
been given effect to and the word “received” has been subs- 
tituted for the word “receivable” in the draft clause to 
make the intention clear. 

Clause 19 

This clause and draft clause 21 incorporate the subs- 
tance of existing section 8, first proviso. The language of 

1 Clauses 18 to ui. 

5 Srth Lai b hat Dalprjlhai vs. C. I. T. (19,52} 22 T. T. R. 13. Thiagcraja 
Chillier vs. C. I. T. Mcdrcs, (1953) 24 I.'! . R. 593. 
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Notes to clause 22 to 27 

Section 9 of the existing Act has been split up into c. — rncome 
separate clauses 1 . The title of the head has been charged frora , housc 
into “Income from house property”, because the section prop 
deals only with that property, and not any other immove- 
able property. 

In the draft, after having stated that the annual value 
is the basis of chargeability, the expression “annual value” 
is defined. The basis of computation of annual value in the 
case of a tenanted building and in the case of owner- 
occupied building is set out separately 5 . The main drafting 
changes are the omission of provisos and re-arranging the 
section on a more logical basis. An interpretation clause 
has been added. 

The detailed changes made in each clause are explain- 
ed below : — 

Clause 22 

The head has been changed into “Income from House 
property” as already explained. In the expression “bona- 
fide annual value” the words “bona-fide” have been omit- 
ted. The section defines only “annual value”, and not 
a “bona-fide annual value”. Section 9(2) also uses “annual 
value” only. Moreover the words “bona-fide” do not in 
any way make the meaning clearer. 

Clause 23 

Sub-clause (1) : — The sub-clause corresponds to sec- 
tion 9(2) and no change has been made. 

Sub-clause (2): — This is new. It seems desirable to 
embody some rules in the Act to furnish guidance in deter- 
mining the annual value of tenanted property. The .draft 
sub-clause tries to set out the considerations to be 
borne in mind in such cases. The sub-clause, of course, 
does not purport to be exhaustive, and refers only to fac- 
tors of importance. 

Sub-claiLse (3) : — Deals with property occupied by the 
owner.. The first para sets out, in a simple form, the provi- 
sion contained in* section 9(2), first proviso for reduction 
of the annual' value. The form has been changed in order 
to avoid all ambiguity. The second para corresponds to 
the last line of section 9(2), first proviso. The existing sec- 
tion provides that the annual value shall not exceed 10 
per cent, of the total income of the assessee: Now the 
total income of the assessee will naturally include income 
from such occupied property. The calculation of the an- 
nual value thus becomes a complicated mathematical pro- 
% blem (see formula below). It will be evident from the 
formula given below that the annual value so calculated 
comes to 6/55 i.e., roughly 11 per cent, of the other income 
of the assessee. The draft, therefore, provides that this 
11 per cent, shall be taken' as the annual value. No addi- 
tional liability is saddled on the assessee. 

1 Glauses 22 to 27. 

• 1 Vide clause 23 
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The formula referred to above is derived as under — 

Suppose AV is the annual letting value of the self-oc- 
cupied property Now, according to section 9(2) first pro- 
viso, the annual letting value i.e , AV is 10 per cent of the • 
total income , or in other v. ords the total income is ten 
times the annual letting value Thus the total income is 
10 AV 

If V is the other income of the assessee, then — 

Total income 10AV=Y+(AV— AV/6) 

t e, 60 AV =6Y-f (6AV — AV) 

te, 60 AV=6Y4-5AV 

ie., 60 AV~5AV=6Y 

t e , 55 AV =*6Y 

te, AV=6/55Y 

te, AV=10 9 per cent of Y (roughly 11 per cent) 

Sub-clause (4) —This corresponds to section 9(2), 2nd 
proviso The following changes have been made — 

0) the word “occupied* has been replaced by "actual 
ly occupied* at all places, since the proviso is 
meant only for cases where, the property, though 
occupied, is not actually occupied by the owner, 

(n) the case where the property remains un-occupied 
for the whole year and the case where it remains 
un-occupied for a part of the year have been dealt 
with as separate items, for the sake of clarity and 
the formula for computation of annual value m 
the latter case has been defined m clear language 
The existing expression "computed proportionate- 
ly” sounds abrupt and does not fully express what 
is intended 

Clause 24 

Sub-clause (1), Item (t) — This corresponds to section 
9(2), 3rd, proviso The existing provision is defective in 
form because it brings about in a roundabout way a re- 
sult which can be stated directly The gist of the clause 
is that m the case of a tenanted property, one half of the 
municipal taxes should be deducted This need not be 
expressed in the form of a “deeming” provision (as s 9(2) 
3rd proviso clause (a) appears to do) regarding the tenants 
liability followed by a provision (clause (b) of the provi- 
so) for deduction if the tenant’s liability is borne by the 
owner 

The draft seeks to remove this defect The provision 
has also been made simpler bv removing the reference to 
the law author ismg the levy of tax etc., as unnecessary V 
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may be added here that as a general rule, such laws make 
the tax payable wholly by the owner and not by the ten- 
ant. 


Item (ii) : — The existing section 9(1) (i) has been 
split up into two parts (a) where the property is occupied 
by the owner and (b) where it is occupied by the tenant. 
The two parts have been dealt with separately since in the 
latter case the annual value has to be reduced by the one 
half of the deduction for municipal taxes. The expres- 
sion “reduced annual value”, has been, therefore, used for 
the purpose; it has been explained in the explanation at 
the end of the clause. It is also made clear that the existing 
allowance of the one-sixth of income is in respect of re- 
pairs. 

Item ( iii ) : — The existing provision, section 9(1) (ii), 

is ambiguous, since the words “not exceeding one sixth of 
such value” can be read either as applying to the “differ- 
ence” or to “rent”. This has been avoided by splitting up 
the sub-clause. The Proviso for assessment year 1951-52 
has been omitted as spent. 

(As to “reduced annual value”, see notes under item 
(ii) above). 

Item ( iv ) : — No change has been made in the exist- 
ing provisions [Section 9(1) (iii)]. 

Item ( v ) : — Existing section 9(1) (iv), has been split 
up into four items (v) to (viii) for clarity. The proviso is 
transferred to a separate clause’. 

Item (vi): — See notes to item (v) above. 

Items (vii) and (viii) : — See notes to item (v) above. 

Item (ix) — No change has been made in the existing 
section 9(1) (v). 

Item (x ) — The percentage for collection charges, as 
prescribed by rules, has been embodied in the Act itself. 
(As to the expression “reduced annual value” see notes un- 
der item (ii) above). 

Item (an) — Verbal changes have been made to im- 
prove the language. (As to the expression “reduced annual 
value” see notes under item (ii) above.) 

Item (xii). — This incorporates the substance of the 
notification providing for deduction of irrecoverable rent. 

Explanation : — (See notes under item (ii) above). 

Sub-clause (2) — This gives effect to the principle con- 
tained in section 9(2), 2nd Proviso, last line, putting it in 
a more conspicuous form. 


1 Clause 25. 
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the main provisions and to enable the reader to know at a 
glance how they are arranged. The inspiration for this 
kind of arrangement is derived from the U. S. Internal 
Revenue Code. 


Notes to clause 30. 

This clause deals with deduction for rents, repairs and 
insurance charges for buildings. 

The expression “building used for the business” has 
been used throughout the whole clause for uniformity (as 
in the existing Section 10(2) (iv) and (ix), in contrast to 
“building in which business is carried on” used in section 10 
(2) (i) of the existing Act). 

Draft Clause (a) (i) — Collects together the deductions 
allowable for premises used for the business, where the as- 
sessee is a tenant. 

Cases where only a part of the premises is so used, 
have been dealt with separately. 1 

Draft clause 30(a)(ii) — Deals with the deduction for 
repairs to a building, where the assessee is not a tenant. 

Draft clause 30(b). — Corresponds to section 10(2)(ix), 
earlier part. Cases where only a part of the premises is 
used for the business, are dealt with separately. 5 

Draft clause 30(c) — needs no comments. 

Notes 'to clause 31. 

y 

This clause collects together the deductions for repairs, 
etc., of machinery, plant, etc. and does not need any com- 
ments, as the changes made are verbal and consequential 
on the scheme adopted in the draft. * 

t . Notes to clause 32. 

Sub-clause (1) — The various allowances in the nature 
of depreciation have been grouped together in this clause. 
To simplify the clause and make it brief, the conditions for 
’ depreciation allowance have been dealt with in a separate 
clause’. In the interest of clarity, the various classes of as- 
sets have been dealt with separately. 

Draft clause 32(1) (i) & (ii) — Together exhaust the first 
para of existing section 10(2) (vi). The second para of 

section 10(2)(vi), beginning with “and where ” and 

ending with the words “cost thereof to the assessee” has 
been omitted, as its operation is limited to the year of erec- 
tion of a building erected during the assessment years 1945- 
46 to 1955-56. 


1 See draft clause 38'fi). 

2 See draft clause 38 (2). 
5 Vide draft clause 34. 
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(ii) Unnecessary repetition has been avoided. The 3rd 
proviso and the main para of section 10(2)(vii) have been 
combined in the draft in clause 32(1) (iv), since the princi- 
ple is the same. 

Much of the existing 4th proviso repeats parts of the 
3rd proviso. The draft clause 32(1) (iv) expresses the prin- 
ciple behind these two provisons m such a manner as to 
render repetition unnecessary in the draft for the fourth 
proviso 1 . 

(iii) Simplicity in expression in general has been at-' 
tempted. For example, the 3rd proviso at present says that 
where insurance, etc., moneys are received, then the amount 
by which the difference between the written down value 
and the scrap value exceeds the amount of insurance 
moneys is allowed as a deduction. This merely embodies 
the simple proposition ( vide proposition 3rd above), that in- 
surance moneys are added to the scrap value. 

Thus — the existing formula is — 

Written down value minus scrap value minus Insu- 
rance-Allowed deduction (Shifting “scrap value”, this be- 
comes) 

Written down value minus (Scrap value + Insurance) = 
Allowed deduction. 

The draft adopts the second formula. 

Sub-clause (2) — needs no comments. 

Notes to clause 33. 

Existing section 10(2) (vib) has been incorporated here. 
An important change has been made with reference to the 
year in respect of which the development rebate is to be 
allowed. The existing section allows it only for the year of 
acquisition or installation; but it seems desirable to allow 
the rebate in the next year, if the ship or machinery is ac- 
tually put to use in the next year. 

The proviso to existing section 10(2)(vib) has been 
transferred to a separate clause relating to conditions for- 
depreciation and development rebate 1 . 

The changes made by the Finance Act, 1958, have been 
given effect to. , 

Notes to clause 34. 

Sub-clause (1) — The provisos to section 10(2) (vi) and 
section 10(2)(vib) of the existing Act lay down that the de- 
duction under these clauses is to be allowed only if the pres- 
cribed particulars are furnished. The draft embodies this 
requirement and extends it to deductions under existing 
section 10(2)(via) and 10(2)(vii) also, since these cases 
should stand on the same footing so far as the point under 
discussion is concerned. 

1 Draft clause 41 (2). 

2 Vide draft clause 34 (3). 
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Notes to clause 35. 

Sub-clause (1) — Item (i) needs no comments. Items 
(ii) and (iii) represent section 10(2) (xiii), which has been 
broken up for clarity. Item (iv) corresponds to section 
10(2) (xiv), relating to allowance for capital expenditure 
on scientific research. For simplicity, the broad principle 
for allowing such expenditure as a deduction, embodied in 
existing section 10(2) (xiv), first para, earlier portion, has 
been embodied here. The rest of the provisions of section 
10(2)(xiv), and its provisos deal with (i) detailed conditions 
and provisions for deduction, or (ii) rules regarding profit 
on sale of the asset or (ii) interpretation. These have been 
dealt with separately. 1 * * . 

Sub-clause (2) — Item, ( i ) & Explanation. — These cor- 
respond to the existing provisions in section 10(2) (xiv), 
first para and first proviso. An attempt has been made to 
simplify the expression and make it direct. No change 
has been made "in the substance. As the allowance is 
granted in both cases (i.e., whether the expenditure was 
incurred before or after commencement of business), it 
will suffice to say so, without making separate elaborate 
provision for the two cases. 

The draft Explanation ’ states the first Proviso in a 
different form, which is positive. 

Item, (ii) — needs no comment, except that the affirma- 
tive provision in existing section 10(2) (xiv), 2nd Proviso 
(a) (ii), has been made to precede the negative provision 
in section 10(2) (xiv), 2nd Proviso, (a)(i). The deduction 
allowed under this' item takes the place of the l/5th in item 
(i). This is made clear in the draft. 

Item (iii) — Language has been simplified. 

Item (iv) — Needs no comments. 

Item ( v ) — Correspondens to the earlier portion of sec- 
tion 10(2)(xiv), 2nd Proviso (e). The latter portion has 
been transferred to the interpretation clause. 5 

Sub-clause (3) — needs no comments. The contents of 
the Explanation to section 10(2) (xiv), have been transfer- 
red to the interpretation clause. 5 

Sub-clause (4) — needs no comments. 

Notes to clause 36. 

Sub-clause (1) — deals with deductions for insurance of 
stocks and stores. 

Sub-clause (2) — Item (i) — needs 'no comments except 
that the wording in the existing section 10(2) (x), proviso, 
has been sought to be improved. The existing phrase, “the 


1 Vide draft clause 35(2) and draft clauses 41(3) and 42(5) respectively. 

* Vide draft clause 42(1), Explanation 1. 

8 Vide draft clause 42(5). 
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amount is of a reasonable amount” unnecessarily repeats 
the word “amount” 

Item (n)— This is new and has been added to help an 
assessee to get a deduction where bonus is paid m pursu- 
ance of any award of an industrial or other tribunal even 
if the amount is not reasonable, that is to say, even if the 
conditions in the existing section 10(2) (x), proviso, are not 
satisfied f 

Sub-clause (3)— corresponds to existing section 10(2) 
(m) The proviso has been transferred to the clause on 
amounts not deductible', in order to simplify the sub-clause 
and make the arrangement logical 

Sub-clause (4)— Section 58R, first para, which pertains 
to the deduction of the contribution of an employer to an 
approved superannuation fund, should really find a refer- 
ence amongst deductions, and has therefore been referred 
to here 

Sub-clause (5) — needs no comments 

Sub-clause (6) — corresponds to existing section 10(2) 
(xi) for bad debts The changes made are explained 
below — 

Opentng lines— Instead of the words “bad and doubtful 
debts’ the words “debts or parts thereof that are estab- 
lished to have become bad debts" have been used The 
word “doubtful” is unnecessary and does not add anything 
to what is conveyed by “bad”. 

Item (t)— A condition has been added that the debt 
must have been taken into account in computing the in- 
come for an earlier year This follows section ll(l)(e) of 
the Canadian Income-tax Act and section 63(1) (a) of the 
Australian Income-tax Act 

Item (u) — The requirement expressed by the words 
"not exceeding the amount actually written off’ etc ap- 
pearing at the end of existing section 10(2) (xi), first para, 
has been given here the shape of a condition 

First Proviso — This embodies the latter half of the 
existing proviso [The earlier half of the existing proviso 
deals with “profit not “deduction", and is therefore trans- 
ferred to a separate clause* ] 

Second Proviso — is intended to meet a case hke 
this — 


A debt is writ f en off m the accounting year 1957-58 At 
the time of the assessment for that year, the Income-tax 
Officer does not allow it as a deduction, on the ground that 
it is not yet established to have become a bad debt But 
assessment for a subsequent accounting year, say 
1958-59, takes place the Income-tax Officer has no doubt 


1 Draft dame 40(a) (,j 
* Draft clause 41 (4) 
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left as to its irrecoverability then. The debt will be treat- 
ed as a bad debt for the account year 1958-59, and the mere 
fact that it was written off in an earlier year should nor 
bar the grant of a deduction. 

This result could have been brought about by suitable 
words in draft item (ii) also (e.g., by adding “or earlier 
previous year" there). But a proviso has been preferred in 
order to avoid obscurity. 

Notes to clause 37. 

This embodies section 10(2)(xv). 

The existing section uses the words “not being an al- 
lowance of the nature described” elsewhere; the word “al- 
lowance” has, in the draft, been replaced by the word “ex- 
penditure” which is more appropriate in the context. 

Notes to clause 38. 

Sub-clause (1) — The limitation contained in existing 
section 10(2), Proviso, regarding deduction for rent where 
a part of the premises is used as a dwelling house, has been 
incorporated here in para (a). Similar limitation regard- 
ing deduction for repairs, contained in existing section 
10(2) (ii), Proviso, has been embodied in para (b). 

In draft para (a), the annual value of the part used for 
the business has been mentioned, in preference to the an- 
nual value of the part used as a dwelling house men- 
tioned in the existing section, as the former seems to be a 
more direct way of stating the rule. 

The words “as the Income-tax Officer may determine” 
do not occur in the existing section 10(2) (ii), proviso, but 
have been added in draft para (b) to make the matter clear 
and to have uniformity (Cf. existing section 10(2)(i), Pro- 
viso). 

See also notes below under sub-clause (2). 

Sub-clause (2). — Existing section 10(2) (ix), provides 
for deduction for land revenue etc. and says that the deduc- 
tion is for that “part” of the premises which is used for 
the business. The provision for deduction has already 
been dealt with in the draft clause on deductions. The 
present draft sub-clause deals with the limitation regard- 
ing “part”. 

The provision has been made more elaborate, on the . 
lines of existing section 10 (2) (i), Proviso (See notes to 
sub-clause (1) above). 

[Logically speaking, draft sub-clause (1), for section 
10(2) (i) and (ii) Proviso (for deduction for rents and re- 
pairs where a part of the premises is used as residence) 
should also be framed on the same lines as draft sub-clause 
(2). The existing provision on these points is confined to 
cases where a part is used as a “dwelling house”. It does 
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not deal with a case where the part is used not as a dwel- 
ling house but for some other purpose not connected with 
the business However, no change has been made tn this 
respect in draft sub-clause (I), in order to avoid any al- 
teration m tax liability ] 


Suh-clause (3>— corresponds to existing section 10(3) 
The word “wholly" has been replaced by the w’ord “exclu- 
sively’' It has been held* that the words “not wholly " 
mean that the building is not used exclusively for the 
purposes of the business, but for other purposes also 
(These words, the court held, have nothing to do with 
the period of user during the previous year) The draft 
gives effect to this decision 

The section has also been made more elaborate by 
providing that the Income-tax Officer is to determine the 
amount with reference to the extent to which the user was 
for the purpose of the business 

It must have been noticed that the Act does not deal 
with all cases of partial user in the context of deduc- 
tions 


User may be partial m point of— 

(i) Space, i e., only a part of the building Is used for 
the business, 

(«) purpose, i e , only some of the purposes oi the user 
are business purposes, or 

(ui) duration, i e , the building is used only for a part 
of the previous year 

(Moreover, there may he partiality both in point of 
space and time, time and duration, and so on ) 

The Act deals with (i) and (i>) only r and that too 
only for certain kinds of deductions It does not deal in 
so many words with (m) The draft also does not go be- 
jond the Act, except that an earlier clause’ embodies a 
provision contained in the rules regarding user which 
partial m point of duration 


Notes to clause 39 

No change has been made in existing section 32A. 
Notes to clause 40 


♦ ui ^ ll5S Cause c( dl e cts together all amounts not deduc- 
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1 & / 7 “ v t Daltrna Cement Ltd 
* See drift clause 34(1) (1) 
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\Para (a) — 

Item (i) — An attempt has been made to simplify the 
language. The last 17 words of the existing section 10(2) 
(iii) Proviso, relating to interest paid to a partner have 
been omitted, as para (b) of present draft clause will 
cover it. 

Item, (it) — needs no comments. 

Items (iii) & (iv) — need no comments except that 
slight verbal changes have been made to secure clarity. 

Para ( b ) — Needs no comments. 

Para (c) — The words “expenditure or” have been add- 
ed in item (ii) in order to make it clear that moneys ac- 
tually spent (by a person having a substantial interest in 
a company) are also excluded from deductions. 

/ 

Para (d) — embodies the last line of clauses (a) and (b) 
of the Explanation to existing section 8. The bar against 
double deduction of such amounts has been embodied in 
the draft for *that section, 1 but has been repeated here in 
order to make the list exhaustive. 

Notes to clause 41. 

There are provisions scattered at various places in 
section 10, enacting that a certain amount shall be treated 
as a profit of business and taxed accordingly. An attempt 
has been made here to collect all of them together. 

Sub-clause ( 1 ) — Needs no comments. 

Sub-clause (2) — is an attempt to state in a simple form 
the propositions embodied in the second and the fourth 
provisos to section 10(2) (vii). The second proviso is con- 
fined to assets which are sold and bring profits, while the 
fourth proviso deals with assets which are discarded etc., 
and bring profits. The draft sub-clause (read with the 
draft Explanation 1) combines both these cases. 

It must, of course, be noted that the existing fourth 
proviso is highly involved in language, and does not dis- 
close easily the rule that is to be applied. But there can 
be no doubt that the true rule is this — that if the scrap 
value plus the amount of insurance moneys etc., exceeds 
the written down value, then the excess is taxed as a 
business profit to the extent to which the original cost is 
not exceeded. 

The proviso as drafted is faithful to this rule. More- 
over, it avoids the ambiguity arising from the existing 
words “so much of the excess as does not exceed the dif- 
ference between the original cost and the written down 
value less the scrap value”. [The ambiguity arises by 


1 Draft clause 20(H). 
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of written down value as such. The written down value 
of an asset is an amount that is constantly diminishing, and 
cannot be frozen at the figure of written down value of 
the previous owner, as the existing section purports to do. 
The real object is to invent an “actual cost” (because a 
person acquiring property by gift and not paying anything 
for it does not, actually, incur any cost). 

The provision has therefore been placed as an Expla- 
nation under the definition of actual cost, with suitable 
verbal changes. 

Explanation 3: The only change made in existing sec- 
tion 10(5) (a), 1st Proviso, is to add, after the word ‘busi- 
ness’, the words ‘profession or vocation’ to make the pro- 
vision comprehensive. (Cf. existing section 10(5)(a), 2nd 
Proviso). 

Explanation 4: Existing section 10(5)(a), 2nd Proviso, 
has been transferred to the definition of actual cost, since 
it pertains to that topic. A few verbal changes have been 
made to simplify the language. 

Explanation 5: This is based on section 12B(1), 2nd 
Proviso. 

'Sub-clauses (2) and (3) — need no comments, except 
that it is made clear that ships are included in “plant”. 

Sub-clause (4) — is new. The word “received” has been 
sought to be defined on the lines of the existing definition 
of “paid” in section 10(5), first para, so as to cover not only 
cash receipts, but also receipts according to the method of 
accounting. The definition is, of course, confined to the 
provisions dealing with profits from business [e.gr. section 
10(2A)]. 

Sub-clause (5) — Corresponds to existing section 10(2) 
(xiv), Explanation. 

The only change made is in item (iii)(b), where, at the 
end, the words “business of that class” have been chang- 
ed into “all businesses of that class”, on the lines of para 
(a) of the same item. 

Sub-clause (6) — needs no comments. 

Sub-clause (7), Para (a) — The provisos to existing sec- 
tion 10 (5) (a) have been shifted to the definition of “actual 
cost”, for the reasons given above in the notes relating to 
draft sub-clause (1), Explanations 3 and 4. 

Para ( b ) and Proviso — need no comments. 

Explanation 1. — Corresponds to the second proviso to 
section 10(5) (b). The form has been - changed. The exist- 
ing provision says that in cases of succession to business, 
the actual cost referred to in the main part (definition of 
“written down value”) shall be the cost to the predecessor 
in business. The effect of this is, that written down value 
that would have been adopted in the case of the predecessor 
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m business will be regarded as the written down value of 
the asset even m the hands of the successor This effect has 
been sought to be brought about more directly m the pro- 
vision as drafted. , 

Explanation 2.— is based on section 12B(1), 2nd pro- 
viso 

Clause (c) — of the existing definition ol written down 
value has been shifted to the definition of actual cost - 
See notes above relating to draft sub-clause (1), Explana 
tion 3 

Explanation 3— embodies existing section 10(5), Ex- 
planation, latter half, without any change 

Notes to clause 43 

This is a new clause There is some doubt as to whe- 
ther the residences constructed for employees are building 
used for the purposes of the business or not The adminis- 
trative instructions appearing on page 447 of the income- 
tax Manual, 10th Edition, are as follows — 


"Buildings belonging to the owner of a business 
and used by him m order to house his employees are 
buildings used for the purpose of business where *ne 
occupation by the employees of property owned by me 
employer who carried on a business is subservient 
and necessary for the performance of their duties m 
any other event such buildings would be chargeaoie 
under section 9 irrespective of the fact whether any 
rent is paid by the employees or not " 

The instructions which appear to be in accordance 
with the strict legal position, are sought to be codmea 
by this clause 


Notes to clause 44 

The provisions regarding insurance business, contain- 
ed m the existing Schedule, have been placed m the draw 
First Schedule, but Rule 9 of the existing Schedule has 
been placed here in view of its importance [For a deft- 
nition of "mutual insurance company", see the Sotn n 
African Income-tax Act, 1941, First Schedule, para 2(d) J 
Notes to clause 45 

General — ■ 

E— Capital 

gauw Existing section 12B has been split up into several sec- 

Uons m the draft in order to facilitate its understanding 
The charging provision comes first, followed by the year 
of charge and mode of computation of the gains Detailed 
provisions for fixing the cost of the asset follow next, and 
provisions, in the nature of exemption come at the end 
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Draft clause 45. — The changes, made are verbal only.. 
The existing words “the tax shall* be payable” have been 
replaced by the words “shall be chargeable to in- 

come-tax” as in other sections. The words “save as other- 
wise provided” have been added merely as a drafting im- 
provement. 

The existing reference to the date 31st March, 1956, 
has been omitted as obsolete. 

But it has been made clear that the transaction must 
have been effected “in the previous year”. Though this 
might amount to a repetition of a provision already con- 
tained in the Act, namely, that income chargeable as capi- 
tal gains is deemed to be the income of the previous year 
in which the transaction took place, 1 still such clarifica- 
tion appears to be useful in the main section also. 

Notes to clause 46. 

This clause fixes the previous year to which the income 
should be related. 

Notes to clause 47. 

Existing section 12B(1), 1st proviso, and earlier . part of 
the 2nd proviso, have been combined together. The latter 
part of the 2nd proviso really appertains to the definitions 
of “actual cost” and “written down value” and is placed 
there. 

Sub-clause (i) — needs no comments. 

Sub-clause (ii) — The existing provision reads “any dis- 
tribution under a deed of gift”. The term “dis- 

tribution” may not, it is apprehended, cover a gift to a 
single donee. It has, therefore, been replaced by “transfer”. 
The words “deed of” have been omitted, so as to include 
oral gifts. 

Sub-clause (Hi) — The existing provision requires that 
the subsidiary company should be “registered under the In- 
dian Companies Act, 1956”. (Before its amendment in 1956, 
the wording was “registered under the Indian Companies 
Act, 1913”.) Obviously, however, the intention is that the 
subsidiary company should be an “Indian company”. The 
wording has been changed accordingly. (It may be noted, 
that the existing wording would, if construed strictly, ex- 
clude companies registered under a pre-1956 law, and this 
narrows down the scope. On the other hand, it would slight- 
ly widen the scope by being silent about the registered 
office being in India — a requirement mentioned expressly 
in the definition of “Indian company”.) 

Notes to clause 48. 

Sub-clause (1) — Item (i) — The words “wholly and ex- 
clusively” have, been substituted for the existing word 
“solely”. This will secure uniformity in language with 
analogous provisions, e.g., existing section 10(2)(xv). 


1 See existing section I2 B(i), main para, latter half. 
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Notes to clause 50. 

General — 

The cost of an asset to be allowed for the purpose of 
computing capital gains can be described as made up of the 
following ingredients : — 

(a) The basic amount. This is (i) cost of acquisition or 
(ii) written down value or (iii) in certain special 
cases, the fair market value on a certain date. 

(b) Addition for expenditure on improvement to the 
assets. 

(c) Reduction for depreciation. 

(d) Adjustment for profits assessed or losses deducted 
under section 10(2)(vii), 3rd and 4th provisos. 

. Items (c) and (d) are not applicable to non-depreciable 
assets. 

The existing section mentions all these ingredients while 
dealing with the normal situations covered by section 12B 
(2)(ii) and 2nd proviso, but does not do so when dealing with 
certain special situations. In the draft, however, it has been 
considered desirable to make the provision for each situation 
elaborate and to state all the applicable ingredients. 

Scheme — 

The scheme adopted in the clause is to deal in separate 
sub-clauses with the mode of statutory cost according to the 
mode of acquisition. (The modes of acquisition have been 
classified in a preceding clause). 1 

Sub-clause (1) — 

Para, (a ) — the words “cost of acquisition” have been 
substituted for the existing words “actual cost”, as being 
more appropriate. Incidentally, the expression “actual 
cost” might give rise to the impression that the definition of 
that expression in section 10(5) is applicable here also. 

As to the expression “cost of improvements” see the 
interpretation clause at the end of this group. 

Para, (b)— The existing section creates a slight diffi- 
culty in understanding it, because it combines two things 
in one, namely, (1) where the capital asset became the 
property of the assessee before 1st January, 1954, and (2) 
where it became the property of the previous owner be- 
fore the 1st- January, 1954. The draft separates these two 
situations and deals with them separately for the sake of 
clarity. 

The existing provision requires that the fair market 
value should be “proved” to the satisfaction of the Income- 
tax Officer. This requirement has been omitted, as it is im- 
plied in all proceedings before the Income-tax Officer. 


1 See draft clause 49 and notes thereto. 
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The draft clause has, further, been limited to cases 
where the actual consideration is not correctly given in the 
deed. The power should not extend to cases where the 
consideration, though law, has been correctly recited in the 
deed. 


Notes to clause 55. 

The question of transferring this to the chapter on 
“Exclusions from Total Income” was considered, by us, but 
we thought it more appropriate to retain it here. 

Notes to clause 56. 

No change of importance has been made in existing 
section 12B(4) (b). 

t 

Notes to clause 57. 

“Adjusted .” — Existing section 12B(2), 2nd proviso says 
that in the case of depreciable assets, the cost of the assets 
(i.e. the written down value) has to be adjusted by losses 
deducted or profits assessed under existing section 10(2)(vii), 
3rd and 4th provisos. Even in cases where the fair market 
value on a certain date is substituted, this deduction has 
i to be made. 

In order to avoid the necessity of repeating the words 
“diminished by losses and increased by profits” frequently, 
the substantive draft clauses' for calculating the statutory 
cost use the short expression “adjusted”, and the present 
clause seeks to define it. 

“Cost of improvement ”. — Existing section 12B(2)(ii) 
says that the actual cost of an asset shall include expendi- 
ture of a capital nature on additions or alterations to the 
asset. Even in cases where the actual cost is to be replaced 
by the fair market value as on a certain date, improvements 
subsequent to that date havq .to be taken into account. 

In order to avoid the necessary of repeating the lengthy 
expression “expenditure of a capital nature" etc., the sub- 
stantive draft clauses use the short expression “cost of any 
improvements”, and the present clause seeks to define it. 

The existing provision, section 12B(2)(ii), last lines, 
specifically excludes expenditure deductible^ under other 
heads. 


Notes to clause 58. 


Clause 58 

This clause deals with income taxable under the resi- p_r nf m 
duary head “Income from other sources”. Sub-clause (1) f rom “other 
embodies the general principle, while sub-clause (2) lists sources, 
some specific items deserving special mention. 

„ *. Vide draft clauses 50-51. 

24 — 1 Law Com. 58 
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The draft expresses the meaning of the clause in the 
form of a simple mathematical formula. (The method of 
adopting such formula is not nov§) and is to be found in 
the South African Income-tax Act.) 

The formula is explained below : — 


If G is the amount as grossed up, D the amount of the 
net (i.e. actual) dividend, and R the rate of income-tax ap- 
plicable to the company expressed as a percentage, then, 
the existing rule is that — 



GR 

i.e., G minus = D 

ioo 



100 


By transpo- 
sing left and 
right hand 
side. 

(by transpo- 
sing D and G) 


iooxD 

G = 

too— R 


(Simplified) 


Now G is composed of the net amount of the dividend, 
plus the increase: 

iooxD 

i.e., G = D -}- Increase = 

too— R ! 

iooD (Transposing 

or "ncrease = — D D) 

too— R 


Now, if D on the extreme right hand is expressed in 
terms of fraction of 100-R, then, 

iooD D (too— R) 

Increase = — 

too— R too— R 


i.e., T ncrease 


too D — [iooD— RD] 
too— R 


RD 

i.e., Increase = 

too— R 

Therefore the gross dividend is the actual dividend plus 
the increase so arrived at. 


Sub-clause (3) — This is based on the existing proviso to 
section 16(2). The expression “sum” has been replaced in 
the draft by the expression “fund” which is more appro- 
priate in the context. 
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Hates to clause 60 

Deductions (pertaining to income from other sources) 
have been made the subject-matter of a separate clause, as 
has been done m the case of income under other heads eo 
profits of business 

Item (i )— needs no comments 

Item (u)— Existing sections 12(4) and 12(4) provide that 
where machinery etc is let on hire, the assessee shall oe 
“entitled to allowances” in accordance with the provisions 
of section 10(2), clauses (iv) to (vu) Now, these clauses of 
section 10(2) provide for two things — 

(1) Deductions for certain expenses, depreciation and 
loss on sale, 

(2) Charging of tax on profits on sale, destruction etc. 
of assets (Section 10(2)(vn), 3rd and 4th provisos) 

Logically, therefore, section 12(3) and 12(4) are to be 
construed as adopting not only the provisions for deductions 
but also those for profits, in the clauses referred to 

The provisions for deductions are incorporated m the 
draft item under discussion The words “so far as may be 
have been added, since these provisions may not fit in word 
by word in respect of income from other sources. Other 
verbal changes are consequential on the scheme adopted 
in the draft for existing section 10(2)(iv) to (vi) 

So much of section 10(2)(vii) as deals with the charging 
of tax on profits arising from sale etc. has been embodied 
m the separate draft clause to follow, entitled 'Trofits 
chargeable to tax” 

ftem (ui)— Instead of the present wording "solely fo r 
the purpose of ” the words “wholly and exclu- 

sively" have been used, to secure uniformity with the lan- 
guage of existing section 10(2)(xv) 

Notes to clause 61 

Amounts not deductible have been dealt with separate- 
ly in this clause 

Sub-clause (a) — Item (i) needs no comments. 1° 
items (ii) and (m) minor verbal changes have been made 
on the lines of changes in the corresponding provisions for 
income under other heads, ( e g see the draft for existing 
section 10(2)(m), Proviso) 


Sub-clause (b) — Section 12(5), m part, provides that the 
provisions of existing section 10(4A) apply to income from 
other sources as they apply to income from business Since 
section 10(4A) relates to amounts disallowed as deductions, 
this part of section 12(5) finds a place here 


. The rest of existing section 12(5) is incorporated in t 
clause, to follow dealing with profits chargeable to tax 
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Notes to clause 62. 

Sub-clause (1) — needs no comments. 

Sub-clause (2) — See notes under draft clause entitled 
“Deductions”. 


CHAPTER V 

INCOMES OF OTHER PERSONS, INCLUDED IN 
ASSESSEE’S TOTAL INCOME 

Notes to clause 63. 

Existing section 16(l)(e) deals with two kinds of trans- 
fers: (1) transfer of income only, without transfer of the 
corpus, and (2) revocable transfer of th# corpus. In order to 
prevent the two kinds of transfers being mixed up, it is 
considered desirable to separate the two into two sec- 
tions. 

The draft clause under discussion deals with the first 
kind of transfer. The existing section uses the words “set- 
tlement or disposition” and then goes on to define these 
words as including, besides other things, “disposition” (see 
second proviso). For the sake of brevity, only the word 
“transfer” has been used in the draft throughout the group 
of clauses incorporating section 16(l)(c). The word ‘trans- 
fer’ has been defined separately. 

The existing section contains the words “from assets re- 
maining the property of the settlor or disponer”. These 
words do not easily convey the exact meaning. The obvi- 
ous intention is to refer to a case where there is no trans- 
fer of the property from which the income arises. This is 
made clear in the draft. 

Provisos 1 and 3 to the existing section 16(l)(c) are 
framed in wide language so as to convey the impression 
that they are applicable to transfers of mere income also. 
But since transfers of mere income (that is, transfers co- 
vered by the draft clause under discussion) fall within the 
section “whether revocable or not”, it seems incongruous 
to give any definition of “revocable” in respect of such 
transfers. It could not have been the intention that if the 
transfer of income is itself irrevocable, then the section will 
not apply. The first and third provisos should therefore 
be confined to transfers of corpus, being revocable. The cor- 
responding draft clauses' accordingly narrow down the 
scope. 

Other changes are verbal. 

Notes to clause 64. 

One or two verbal changes have been made, which 
do not need any comments. 


1 See draft clauses 65, 66. 
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Notes to clause 65 

The existing provision, \.e, section 16(l)(c), third provi- 
so, applies only to “settlement or disposition" It does not 
mention "transfer”, but obviously till transfers of corpus 
are also covered by the proviso, since the mam para of 
section 16(1) (c), latter part, speaks of “revocable transfer 
of assets”, and the proviso is intended to save certain trans- 
fers which though revocable, are not revocable for a 
certain period Hence the draft mentions transfers 

Sub-clause (1)— The existing provision speaks of a set- 
tlement etc which is not revocable during the life-time of 
the * person”. This “person” is obviously tne transferee (see 
the opening line of the existing section 16(l)(c) which be- 
gins with ‘ all income arising to any person”) This has 
been made clear in the draft m para (a) In the case of a 
transfer by way of trust, the transferee, that is, the person 
to whom the income auses, is tn theory, the trustee, but in 
substance the beneficiary This has also been specifically 
provided for m the draft 

Sub-clause (2)— The verbal changes made are conse- 
quential 

Notes to clause 66 

The small verbal changes made are consequential* 

Retransfer of “income”, mentioned in the existing sec- 
tion and also m the draft, will be applicable where, though 
the transfer is of corpus, the income is retransferable or 
resumable 

The definition of 1 settlement or disposition”, contained 
tn the second proviso, has been replaced by a definition of 
transfer The definition of "settler or disponer” contain- 
ed in the existing second proviso, does not seem to be 
necessary The intention behind the definition, probably, 
was to clarify that in the case of a settlement by two or 
more persons each of the settlors is regarded as a settlor 
It is unnecessary to have such a provision by way of 
specific definition 

Notes to clause 67 

The words “being a male” have been added after “an 
individual” The reason is that the provision in question 
applies only to males as is now settled by the Supreme 
Court' 

, (0~ The existing sections 16 (3) (a) and 16(3)(b) 

both begin with the words "so much of the income” This 
is provided in the draft clause opening lines, by the words 
all such income’ , and repetition in the item corresponding 
to section 16(3) (b) has been avoided 

* Sec note* to draft dames 63 and 

•Cfr us JWr*nm(l957)32lTR 615SC 
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The significance of section 16(3) lies in the principle 
that the income of one person (wife, child etc.) is regarded 
as the income of another person. In other words, the income 
arising to A is attributed to B. This has been brought out 
directly in the draft by commencing each item with words 
“to his wife” etc. (The existing items begin with words de- 
noting the property and not the person;. 

The words “her husband” have been replaced by “such 
individual” for the sake of precision. 

The words “of which” a person is a partner, have been 
replaced by “in which”, as being more happy in the context. 

Items (ii), (iii) & (iv) — See notes to item (i). 

Item (v) — The existing section 16(3)(b), while speak- 
ing of “minor child”, does not exclude the case of a married 
daughter. But an exception should be made for married 
daughters here also, as has been made by the existing sec- 
tion 16(3)(a), item (iv), since there is no reason for not 
having the same provision in both the cases. The words 
“not being a married daughter” have, therefore, been ad- 
ded in the draft. 

CHAPTER VI 

AGGREGATION OF INCOME AND SET-OFF OR CARRY 
FORWARD OF LOSSES 

Notes to clause 68. 

Incomes on which income-tax is not payable have been 
dealt with in a separate Chapter. Since such incomes form 
part of the total income for purposes of rate etc., this clause 
states that rule clearly. 

' Notes to/clause 69. 

Sub-clause (I) — Existing section 16(1) (b), dealing with 
the method of computing the share of the partner in the 
income of the firm, presents some difficulties. In the first 
place, the words “increased or decreased respectively by 
his share in the balance of the profits or loss after the 
deduction of any interest, salary, commission or other re- 
muneration payable to any partner, in respect of the pre- 
vious year” create some ambiguity, as it is not clear whe- 
ther the words “after the deduction” are to be read with 
“his share” or with “balance” or with “profits or loss of the 
firm”. Secondly, the words “increased or decreased res- 
pectively” leave some scope for improvement and simpli- 
fication. Lastly, the section is a bit involved. An attempt 
has, therefore, been made to recast the provision and state 
the mode of computing the share step by step. 

The direction to deduct interest etc. payable to any 
partner, contained in the existing section, is obviously 
necessary, in view of the fact that existing section 10(4)(b) 
disallows the deduction of any payment by way of interest 
etc. made by the firm to a partner. What section 16(l)(b) 
does is to authorise this deduction by a positive provision, 
when computing the partner’s share. 
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The existing expression "profits or loss” has been re- 
placed by ‘ total income”, which is more precise 

The word "paid' has been used in paragraphs (a), (b), 
(c), instead of the existing word "payable” The word has 
been defined in the clause This will secure uniformity 
with existing section 10(5) 


Sub-clause (2)~ This clause is new and is intended to 
make it clear that the classification of income under the 
various heads as given in existing section 6 is applicable 
to the share of a partner, in the same way as it applies to 
the firm In other words, just as a firm’s income can be 
classified under "Income from house property' , Income 
from business" etc, similarly, even after the apportion- 
ment of the income to the partner, the amount apportion- 
ed to a partner is classified under various heads. 


Sub clause (3)— This is new It gives effect to a deci- 
sion of the Bombay High Court' which holds that interest 
paid on money borrowed by a partner and utilized by him 
for investing as capital in the firm is allowable as a deduc- 
tion in computing the partner’s total income, m so far as 
the total income comprises hts share in a firm’s income 
For the sake of comprehensiveness, it has also been 
made clear that no other deduction is allowed in respect 
of the share 


Sub-clause (4>— Existing section I6(l)(b), proviso, has 
been reproduced in this sub-clause Strictly speaking, this 
provision should be placed along with provisions for set 
off However, it serves a useful purpose as indicating 
that there is scope for set off It has therefore been 
allowed to remain here. The words ‘ in accordance" would, 
of course, make it clear that a partner’s right to set off 
is not absolute, but is subject to the provisions of existing 
section 24 


Notes to clause 70 

This clause is new and is intended to give effect to 
the legal principle that unexplained cash credits appearing 
m the books of accounts of the assessee are assessable as 
income* 


Under the decision of the Patna High Court cited, 
above , such cash credits are treated as the income of the 
financial year preceding the assessment year, as the asses- 
see could not have opted for any other previous year for 
. 1 v erns We have by this clause definitely laid down 
uiat the previous year to which the income represented 
by such cash credits could be related is the previous year 
ior which the account books are maintained and the cash 
credit is entered 


[ P 7 " < 1955 1 27 777569 

S^t al f (1955) 27 ITR 515 Patna H.gU Court) 
&ee also page 557 of Kanga and alkhivala 1958 Ed it .on. 
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Notes to clause 71. 

This is new. Investments not appearing in the books 
and not explained satisfactorily are made assessable for 
the financial year in which the investments have been 
made. 


Notes to clause 72. 

This is new. It deals with set off of a loss from one 
business against profits under any other business.' The 
principle is well accepted by courts', and has been codified 
for the sake of comprehensiveness. 

Notes to clause 73. 

General — The scheme of section 24 of the existing Act 
has, in the draft, been altered by a redistribution of its pro- 
visions. The existing section deals separately with — 

(1) set off in the same year, and 

(2) set off in succeeding years. 

But an alternative method of arrangement of the pro- 
visions would be to deal first with set off of losses, whe- 
ther in the same year or in succeeding years and then 
state the exceptions in both cases. This would give to a lay- 
man a complete picture of what is to be done with regard 
to the losses sustained by him. The draft, therefore, pla- 
ces the provisions contained in the existing section 24 m 
separate sections in the following order — 

e 

(i) General provision regarding set off in the same 
year and set off in the succeeding years; 

(ii) special provisions regarding speculation losses; 

(iii) special provisions regarding set off of losses under 
capital gains; 

(iv) special provisions for registered firms; 

(v) special provisions for unregistered firms assessed 
as registered firms; 

(vi) special -- provisions for partners of unregistered 
firms; 

(vii) change in constitution of firms; and 

(viii) submission of returns in respect of losses. 

Sub-clause (1) — As already explained above,. the gene- 
ral rule relating to set off. whether in the same year or in 
succeeding years, has been dealt with in the beginning/ 


1 Anglo French Textile Co LtrI.,V. C.I.T., (1953), 23 T.^.R. 82. For other cases 
see Kanga and aikhivala’s commentary on the Act. 1958 Edn., p. 322. 

3 Draft clause 73. 
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The words “had no other head of income” have been 
replaced in the draft by the words “had no income under 
any other head”, in order to make the intention clear that 
carry forward of the whole loss is allowed because there 
is no income' against which the loss could be set off in the 
year in which the loss arose. 

Section 24(2), Proviso (a), has been already repealed. 

Section 24(2), Provisos (c), (d) and (e), are dealt with 
in succeeding clauses. 

Section 24(2), Proviso (f), has been omitted, as its ope- 
ration was confined to assessment years which have all ex- 
pired. 

Section 24(3) is being transferred to the Chapter on 
Procedure for Assessment. 

Sub-clause (3) — Does not need any comments 1 * 3 . 

Sub-clause (4) — Carry forward of losses is allowed for 
a maximum period of eight years now [See the amendment 
made by the Finance (No. 2) Act, 1957]. Sub-clause (3) 
embodies this rule. In the existing Act (as amended in 
1957), the words “but no loss shall be so carried forward 
for more than eight years” appear as a part of section 24(2), 
clause (iii). This causes an ambiguity as to whether the 
limit of eight years is to be counted with reference to the 
carry forward referred to in section 24(2) (iii) or whether 
in counting eight years the year of first carry forward 
under section 24(2)(ii) is also to be counted. The latter 
construction is, obviously, what was intended. In order to 
make this clear the limitation has been placed in a separate 
sub-clause. 

Notes to clause 74. 

General — Speculation losses have been dealt with se- 
parately in this clause. ' 

Sub-clause (1) — The expression “speculation business” 
has been substituted for the expression “business 
consisting of speculative transactions etc.”, since the draft 
clause relating to chargeability of income under the head 
“Profits and gains of business etc.”' makes use of the ex- 
pression “speculation .business”. 

Sub-clause (1) relates to the very previous year in 
which the loss was incurred and is based on the first pro- 
viso to existing section 24(1). 

Sub-clauses (2) and (3) and (4) — The carry forward 
and set off of speculation losses ha? been dealt with here. 
The clause has been made self-contained, for the sake of 
convenience, though this has necessitated a slight amount 
of repetition.’ ’ * 

1 As to the correct interpreta’ion of this provis : on see now Aluminium 

Corporation of India vs C I.T. West Bengal, A. R. (1958) Cal. 404. 

3 Draft clause 28, Explanation 2. 

3 See also notes to draft clause 73 (2). 



374 


Notes to clause 75 

The changes made are verbal and do not need any 
comments Notes to the mam clause dealing with set off 
explain the drafting changes made in the existing section 
24(2), and the draft clause under discussion has also been 
framed keeping in view those changes 

As already explained in the notes to that clause, the 
position regarding set off against capital gams has been 
dealt with comprehensively in this clause 
Notes to clause 76 

Sub-clause (1>— does not need any detailed comments 

Subcase (2)— The prohibition against carry fo rmri 
by a registered firm, contained m existing section 
proviso (c), earlier half, has been embodied in this clause 
with a few drafting changes explained below 

The existing provision refers to the loss of a registered 
firm “which has been apportioned" These words are mis- 
leading, m the case of a registered firm apportionment is 
compulsory and universal and no question of confining the 
provision to a loss which ‘ has been ’ apportioned can arise 
The language has, therefore, been slightly altered, and tne 
words m question omitted. 

As a matter of fact it is not necessary to have any pro- 
vision at all to the effect that a registered firm cannot 
carry forward its losses The reason is, that when the loss 
of A is apportioned between B and C, it no longer subsists 
as the loss of A, and the question of its carry forward by 
A should not arise The proviso is, however, useful by 
way of clarification particularly in view of the peculiar 
nature of the provisions for assessment of firms and part- 
ners in the Act, and has, therefore been retained. 

The prohibtion is presumably applicable to the cany 
forward and set off of losses under capital gains also and 
the draft has been framed on this assumption 

Notes to clause 77 

Existing section 24(2), proviso (d), says that when an 
unregistered firm is assessed under existing section 23(5) (b), 
its losses shall "also be carried forward and set off under 
this section as if it were a registered firm” This is not an 
accurate way of stating the position A registered firm is 
never allowed to carry forward its loss [ace existing sec- 
tion 24 sub-section (2), proviso (c), earlier half], and there- 
fore, to say that the loss may be “carried forward as if 
it were a registered firm" is meaningless. The language 
has, therefore, been altered. 

Notes to clause 78 

General — The second proviso to exzstmg section 24(1) 
consists of two parts, the earlier part dealing with unregis- 
tered firms and the lat ter part dealing with registered firms. 

1 Clause 73 (t) ~~ ” _ 
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This clause deals with unregistered firms, while registered 
firms have been already dealt with 1 . 

Sub-clause (1) — -The existing provision, for unregistered 
firms, says that the loss of the firm shall be set off only 
against that income of the firm and not againt the income 
of any of the partners. When analysed, this gives the fol- 
lowing propositions : — 

(1) The loss of the firm shall be set off only against the 
income of the firm. This proposition has been se- 
parately dealt with in the draft, though it follows 
from the principal provision in the draft 1 i.e., any 
assessee is entitled to have loss under one head set 
off against the income under any other head. That 
provision applies to unregistered firms, just as it 
applies to the other assessees. 

(2) The loss shall not be set off against the income of 
“any of the partners”. 

What is really meant is that where an assessee is a 
partner in an unregistered firm and his share is a loss, the 
loss cannot be set off against his other income. Draft sub- 
clause 2(a) embodies this proposition. 

Sub-clause (2) — As to para, (a), see notes above. As to 
para, (b), minor changes have been made. 

Strictly speaking, this provision is also unnecessary. 
The main provision in section 24(2) applies to all assessees, 
including unregistered firms. Therefore, any loss incurred 
by the firm is to be carried forward in computing the 
firm’s income. The question of its carry forward in a 
partner’s income cannot arise. The provision is. however, 
useful by way of clarification, as it emphasises the propo- 
sition that a partner in an unregistered firm cannot claim 
a separate set off and that all that is allowed is the collec- 
tive set off available to the firm as a whole. 

Notes to clause 79. 

This clause does not need any detailed comments, ex- 
cept that the draft makes it clear that the limitation im- 
posed by the existing section applies in respect of set off 
under existing sections 24(1) and 24(2A) as well as under 
section 24(2) and section 24(2B). 

Notes to clause 80. 

A part of existing section 22, sub-section (2A), has been 
incorporated in this clause, since it is germane to the set 
off of losses. 

The limitation should apply not only to carry forward 
under existing section 24, sub-section (2), but also to carry 
forward under existing section 24, sub-section (2B). This 
has been made clear in the draft. 


1 Draft clause 76. 

’ Draft clause 73 (1). 
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Notes to clause 75 

The changes made are verbal and do not net 
comments Notes to the mam clause dealing with si 
explain the drafting changes made m the existing se 
24(2), and the draft clause under discussion has also l 
framed keeping m view those changes 

As already explained m the notes to that clause, ti 
position regarding set o5 against capital gams has beet 
dealt with comprehensively m this clause 
Notes to clause 70 

Sub-clause (1)— does not need any detailed comments 

Sub-clause (2)-The prohibrtmn against carry forwari 
by a registered firm, contained m existing section tA\£)j 
proviso (c), earlier half, has been embodied in this clause 
with a few drafting changes explained below 

The existing provision refers to the loss of a registered 
firm “which has been apportioned” These words are mis- 
leading, in the case of a registered firm apportionment is 
compulsory and universal and no question of confining tne 
provision to a loss which has been ’ apportioned can arise 
The language has, therefore, been slightly altered, ana tne 
words in question omitted 

As a matter of fact it is not necessary to have any pro- 
vision at all to the effect that a registered firm cannor 
carry forward its losses The reason is, that when the lop 
of A is apportioned between B and C, it no longer subsists 
as the loss of A and the question of its carry forward by 
A should not arise The proviso is, however, useful by 
way of clarification particularly m view of the peculiar 
nature of the provisions for assessment of firms and part- 
ners in the Act and has therefore been retained. 

The prohibtion is presumably applicable to the canj 
forward and set off of losses under capital gains also, and 
the draft has been framed on this assumption 

Notes to clause 77 

Existing section 24(2), proviso (d), says that when an 
unregistered firm is assessed under existing section 23(5) (b)» 
its losses shall “also be carried forward and set off under 
this section as if it were a registered firm” This is not an 
accurate way of stating the position A registered firm is 
never allowed to carry forward its loss [see existing sec- 
tion 24 sub-section (2) proviso (c) earlier half] and there- 
fore, to say that the loss may be “carried forward as » 
it were a registered firm" is meaningless. The language 
nas, therefore, been altered 

Notes to clause 78 

General The second proviso to existing section 24(1) 
consists of two parts the earlier part dealing with unregis- 
tered firms and the latter p art dealing with registered firms. 

1 Clause 73 (i) 
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This clause deals with unregistered firms, while registered 
firms have been already dealt with 1 . 

Sub-clause (1)— The existing provision, for unregistered 
firms, says that the loss of the firm shall be set off only 
against that income of the firm and not againt the income 
of any of the partners. When analysed, this gives the fol- 
lowing propositions : — 

(1) The loss of the firm shall be set off only against the 
income of the firm. This proposition has been se- 
parately dealt with in the draft, though it follows 
from the principal provision in the draft 1 i.e., any 
assessee is entitled to have loss under one head set 
off against the income under any other head. That 
provision applies to unregistered firms, just as it 
applies to the other assessees. 

(2) The loss shall not be set off against the income of 
“any of the partners”. 

What is really meant is that where an assessee is a 
partner in an unregistered firm and his share is a loss, the 
loss cannot be set off against his other income. Draft sub- 
clause 2(a) embodies this proposition. 

Sub-clause (2) — As to para, (a), see notes above. As to 
para, (b), minor changes have been made. 

Strictly speaking, this provision is also unnecessary. 
The main provision in section 24(2) applies to all assessees, 
including unregistered firms. Therefore, any loss incurred 
by the firm is to be carried forward in computing the 
firm's income. The question of its carry forward in a 
partner’s income cannot arise. The provision is. however, 
useful by way of clarification, as it emphasises the propo- 
sition that a partner in an unregistered firm cannot claim 
a separate set off and that all that is allowed is the collec- 
tive set off available to the firm as a whole. 

Notes to clause 79. 

This clause does not need any detailed comments, ex- 
cept that the draft makes it clear that the limitation im- 
posed by the existing section applies in respect of set off 
under existing sections 24(1) and 24(2A) as well as under 
section 24(2) and section 24 (2B). 

Notes to clause 80. 

A part of existing section 22, sub-section (2A), has been 
incorporated in this clause, since it is germane to the set 
off of losses. 

The limitation should apply not only to carry forward 
under existing section 24, sub-section (2), but also to carry 
forward under existing section 24, sub-section (2B). inis 
has been made clear in the draft. 


1 Draft clause 76. 

* Draft clause 73 (1). 
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CHAPTER VH 

INCOME ON WHICH NO INCOME-TAX IS PAYABLE 
Notes to cla«s g 81 

General— exemption from tax 

1 It should be remembered th **^ jncome dealt 
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tmues to be part of the called can be 
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Sums cn which rebate of tax is allowed 
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clause relating thereto ^ 

6 Exemptions in respect of supe ^ a *^^hapter XI o n 
of clarity, been dealt with separately in cn p 
supertax earlier part, has been 

Clause 81 Existing sect J? n “Jibal Sang® 
embodied in this danse, with minor vet cut- 

The latter part ot the section has of leg , s lawe 
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practice not to provide for earned income , eav . 
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ing it to the Government to omit it if it is aeciu 
nently to abolish earned income reliei 

Notes to clause 82 

The clause does not need any comments 
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The exemption from super-tax has been dealt with in 
the Chapter on super-tax. 

* Notes to clause 83. 

The clause does not need any comments. 

The exemption from super-tax has been dealt with in 
the Chapter on super-tax. 

The question of providing for grossing up of dividends 
of co-operative societies [on the lines of the provision for 
companies — existing section 16(2)] has not been considered, 
as the provision in respect of companies has itself provoked 
a lot of controversy. ' 

Notes to clause 84. 

The clause does not need any comments. 

The exemption from super-tax has been dealt with in 
the Chapter on super-tax. 

Notes to clause 85. 

Existing section 15C has been embodied in this clause. 
The few verbal changes that have been made are explained 
below : 

Sub-clause (2) — The conditions specified in existing sec- 
tion 15C(2) are cumulative. This is clear from the existing 
language and has been made still more clear in the draft. 

Sub-clause (6) — Existing section 15C(6) uses the expres- 
sion “financial year”. This has been replaced in the draft 
by the expression “assessment year” which is more appro- 
priate. 

The existing sub-section speaks of the four “assess- 
ments” immediately succeeding. What is meant is, the 
four “assessment years”. The draft makes this clear. An 
Assessment made in a particular year is not necessarily 
identical with that assessment year, since sometimes an as- 
sessment is made late, after the assessment year has expir- 
ed. 


The exemption from super-tax has been dealt with in 
the Chapter on super-tax. 

Notes to r clause 86. 

This merely reproduces existing section 15C(4) and as 
the subject matter is different it is made a separate section. 

Notes to clause 87. ’ 

Items (i) and (ii )— The second and third provisos to 
existing section 8 have been embodied in these items with 
slight verbal changes. The expression “receivable” has 
been replaced by the ward “received”.' 


1 Compare draft clause 18. 
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CHAPTER VIII 
rebates and beliefs 
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does not exceed one-fifth of the salary”. Where the deduc- 
tion exceeds one-fifth of the salary, the existing language 
would, if construed strictly, exclude the deduction in toto. 
The obvious intention, however, is to limit .the exemption 
to one-fifth and not to completely disallow the exemption 
in such cases. 

The limit of one-fifth contained in the existing section 
has been repeated in the draft; but, since existing section 
15(3) has been amended recently ( vide Finance No. (2) Act 
1957) so as to raise the limit under that section from one- 
fifth to one-fourth, it would be desirable to make a corres- 
ponding increase in the limit under existing section 7(1) 
First Proviso, also. 

Sub-clause (1), paragraphs (d) & (e), do not need any 
comments. 

Sub-clause (2) — Existing section 15(2A) has been split 
up for the sake of simplicity. Further, the negative form 
of the existing provisions has been converted into a positive 
one, vide the opening lines. 

The words appearing at the end in the existing provi- 
sion, “and which is not the sum actually assured” really 
indicate a benefit over and above the assured sum. This 
is made clear in the draft. The existing words “either be- 
fore or after death” unnecessarily increase the length of 
the provision; the words in the draft “under the policy” 
will meet both the situations. (It is clear that the existing 
words “which is to be or may be received” are to be con- 
fined to payments made by the company under the policy. 

/ The existing words “either by the person paying the 
premiums or by any bther person” have been replaced by 
the words “by any person”, for simplicity. 

Sub-clause (3) — Existing section 15(3) has been re- 
produced here in a simplified form. 

The existing sub-section does not expressly mention 
sums exempt under section 58R for the purpose of count- 
ing the maximum aggregate that can be exempted; but the 
effect of the words at the iT.J ot sect ; on 58R. main para, 
“in the case of an employee be treated for all the purposes 
of this Act as if it were a sum to which the provisions of 
section 15 apply” is that the employee’s contributions are 
also to be counted for the purposes of section 15(3). For 
this reason, sub-clause (3) makes a reference to all the 
sums exempt under 'any item of the draft clause, which 
will include sub-clause (1) (d) also. 

Notes to clause 89. 

General — What the Act contemplates in section 15B 
is really a rebate (at the average rate) in resnect of tax. 
The provision has. therefore, been placed in the present 
Chapter on Rebates. 

25 — 1 Law Com. 1 58 
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The intention, obviously, - is to require that the affiliating 
or recognising university must itself be established by 
law. This has been made clear in the draft. 

Sub-clause (6) — does not need any comments. 

The exemption in respect of super-tax has been dealt 
with separately in the Chapter on super-tax'. 

It would be conducive to simplicity and will lessen the 
work of the administration, if a provision is made for the 
issue of a certificate (after enquiry by the Income-tax Offi- 
cer or the Inspecting Assistant Commissioner -having juris- 
diction over the institution or trust) that the institution or 
trust satisfies the conditions of this section. Donations made 
to such institutions or trusts will automatically be entitled 
to the exemption if the other conditions of the section are 
fulfilled. This would obviate enquiry every year by differ- 
ent Income-tax Officers before whom the exemption is 
claimed by donors in different jurisdictions. 

Notes to clause 90. 

The existing provision is confined to “Profits in lieu 
of salary”. In the draft it has been extended to “Perqui- 
sites” also. Perquisites may sometimes be in cash, and the 
provision might be useful in such cases. 

The power to grant relief in respect of super-tax has 
been dealt with separately in the Chapter on Super-tax". 

Notes to clause 91. 

Existing section 25, sub-sections (3) and (4), deal with 
two things : — 

(i) total exemption for income of the year in which 

a business is discontinued or succeeded to, and 

(ii) substitution relief, whereunder ‘the income of the 
year of discontinuance or success’’on can 
be substituted for the income of the immediately 
preceding year. 

The first concession has been already dealt with in a 
previous chanter:’ the second concession has been dealt 
with in the clause under discussion. A few drafting changes 
have been made in order to secure clarity. 

As to the Dosition concerning super-tax, see the Chap- 
ter on super-tax.* 


1 Vide draft clause 109. 

5 Vide draft clause 112. 

5 Vide draff cluase 13 in chapter III 
1 Vide draft clause too. 
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The provision embodied in the draft is applicable onlj 
to a business assessed under the 1918 


to a nusiness asseaaeu uuuu * -- " 

deration whether this concession is at all necessary 
the lapse of such a long time' 


CHAPTER IX 

DOUBLE TAXATION RELIEF 
Notes to clause 92 

This clause does not need any comments 
Notes to clause 93 

The following drafting changes have been made m 
the existing sections — 

(0 The word “previous” has been added before the 
word ‘ jear”, since residence is defined with refer- 
ence to previous year 

( 11 ) The existing words “country with which there is 
no reciprocal arrangement" ha\e been replaced ny 
the words “country with which there is no agree- 
ment under section [49A] ’ for the sase 

of precision The “reciprocal arrangement refer- 
red to in the existing section could only be an 
agreement under section 49A. 

(m) Sub-sections (2) and (4) of existing section 49D 
have been omitted, as their operation is now spent 

(iv) Suitable words have been added at the e°d of 
sub-clause (1) to cover a case where the Indian 
rate and the foreign rate are equal 

Notes to clause 94 

Existing section 49C(1) contains a reference to section 
49 But section 49 has been repealed bv the Income-tax 
and Business Profits Tax (Amendment) Act, 1948 (48 ot 
1943) The reference to section 49 has, therefore, been 
omitted m the draft 

No other change has been made 


CHAPTER X 

PROVISIONS AGAINST AVOIDANCE OF TAX 


Notes to clause 95 


Sub-section (2) of section 42 has been redrafted with 
a view to bringing out what was really intended The ob- 
ject is to catch the income of the resident where a busi- 
ness is earned on betw een a resident and a non-resident and 
the profits of such business are camouflaged m such a way 


Cf the d jca«,on m the Report of the ?a ome i» 
l*94 a f» P*3«* 153 155, paragraphs 345-350 


Investigation Cotta ws 
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that the resident receives either no profits or less than nor- 
mal profits. In such a case the Income-tax Officer has 
to determine the true profits of the resident attributable 
to such camouflaged transactions. This is now brought out 
clearly in the draft. — 

The existing section says that the income of the non- 
resident shall be chargeable “in the name of the resident 

who shall be deemed to be the assessee”. These 

words have been replaced in the draft by the words “and 
include such amount in the total income of the resident”. 
This verbal change has been made for the sake of unifor- 
mity, and for emphasising the true construction of the sec- 
tion as explained above. 

Notes to clause 96. 

The existing section 44D relating to transfer of assets 
to non-residents is considerably involved in its expression. 
It is difficult to understand the section as a whole and its 
grammatical structure without some effort. 1 The section 
has been slightly recast on the lines of section 
412 of the U.K. Act.' The important points of difference 
between the existing section and the draft clause are ex- 
plained below : — 

(1) Sub-sections (1) and (2) of the existing section 44D 

repeat the words “transfer of assets by virtue or in con- 
sequence whereof, either alone or in conjuction with asso- 
ciated operations, any income becomes payable” 

etc. This condition precedent has been transferred in the 
draft clause to the opening lines, thus saving the repetition 
appearing in existing sub-section (2). 

(2) The existing section 44D(1) says that a transfer 
of assets must be one whereby “any income which, if it 
were the income of such person, would be chargeable to 
income-tax” becomes payable to a non-resident. This re- 
quirement of potential chargeability is thus applicable to 
the income arising from the transfer. In the draft, how- 
ever, it has been removed from that place and shifted to 
the income over which the resident has power to enjoy 
[ See draft sub-clause (1) (a)]. This change is in harmony 
with the more important change discussed below under 
item (5). 

(3) In existing section 44D(1), the reference to asso- 
ciated operations occurs only in the beginning of the sec- 
tion, that is, the portion referring to a transfer whereby 
certain income arises. This reference is not repeated in 
the subsequent portion dealing wih acquisition of rights 
by the transfer. In other words, the rights giving the 
power to enjoy certain income must, at present, flow from 

1 For a criticism of s. 412 of the U. K. Act corresponding to s. 44D of 
our Act, see p. "ii, para. 1029(5) of the Rcpo-t of the Ro\aI Commiss on on 
the Taxation of Profits and 'ncome (Final Report). 

! U. K, Income-tax Act, 1952 .Cf. U. K. Finance Act, 1936, Section 18. 
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the transfer itself Under the clause as drafted, however, 
these rights might flow either from the transfer or from 
its. associated op rations 

(4) The words *m consequence of which” occurring 
for the second time in the existing section 44D(I) have 
been omitted in the draft These words related to rights 
m consequence of which he has power to 
enjoy ’ It seems sufficient to have the words "by virtue 
of in this context 


(5) Under the existing section 44D(1), the income to 
be taxed as the income of the resident is ‘‘that income , 
that is, the income earlier referred to as arising from the 
transfer to a non-resident, which the resident has power 
to enjoy Thus, two ingredients are required for taxing 
the income at present (i) the income must arise from the 
transfer, and (u) it must be income which the resident has 
power to enjoy The draft clause, however, makes an im- 
portant departure here All that is required in order to 
tax an income is that (other conditions being satisfied), 
it must be income which the resident has power to enjoy 
Under the draft it is not necessary that the taxable income 
should coincide with the income arising to a non-resident 
from the transfer Thus the power to enjoy must arise 
from the transfer, but the words “power to enjoy such 
income have been replaced by ‘any income of a non resi- 
dent’ 

(6) The existing section 44D(2) suffers from one im- 
portant flaw m that it does not state horn the sum referred 
to therein is to arise The section says “Where any person 
receives or is entitled to receive any sum paid by 
way of loan etc such income shall be deemed 
to be the income’ of the resident One would have ex 
pected the section to say, like subsection (1), “when any 
person by means of any transfer receives any sum 

etc The draft sub clause (l)(b> makes it clear that the 
capital sum must be one “the payment whereof is m any 
way connected with the transfer’ 

This is merely a condition to be satisfied What is to 
be charged to tax is a different matter, discussed in the 
next item 

i existing section 44D(2) says that “such income 

snail be deemed to be the income’ of the resident It is 
w ]*h some effort that one is able to locate the income to 
which this word such’ is applicable, it is the income be- 
coming payable to a non-resident under the transfer This 
d f t ex P resse d in a more intelligible form in the 


tength of the existing section 44D(2) has been 
educed m the draft by replacing the words “any sum 
, otherwise than his income’ by the words “capi 
dau S e”(6) WhlCh haS been separate3 y defined in draft sub- 



Notes to clause 97. 

Existing sections 44E and 44F have been combined in 
this clause, and certain important changes of substance 
have been made as follows: — 

(1) Existing section 44E(1) applies where the owner 
of the securities, having agreed to sell or transfer the 
securities, “by the same or any eollatoral agreement” 
agrees to buy back etc., the securities. In practice, however 
it is difficult for the Department to prove that ther.e was 
an “agreement” to buy back the securities. Moreover, as 
a matter of substance, it does not appear to be necessary 
to insist on the requirement of “same or eollatoral agree- 
ment”. The object of the section is to prevent avoidance of 
tax, and the provision should extend to all cases where 
the transaction of sale and re-purchase of securities results 
in such avoidance. The scope of the section has, accord- 
ingly, been extended in the draft [see sub-clause (1)]. 

(2) It has, however, been made clear in the draft that 
the provision in the existing section 44E will not apply if 
there was no avoidance or if the' avoidance is not sys- 
tematic ; see 'draft sub-clause (4) which mentions sub- 
section (1) specifically. 

(3) Existing section 44F, operative part, deals with the 
cases where a person transfers securities before the dec- 
laration of the dividend, thus shifting the right to receive 
the dividend to another person. The operative part of this 
section has been incorporated in draft sub-clause (3). An 
important departure from the existing section has, how- 
ever, been made; the existing section provides for appor- 
tionment, vide sub-section (2), latter half read with sub- 
section (3). Under it, only the income attributable to the 
period upto the transfer is deemed to be the income of the 
transferor. Under the draft, however, the income for the 
full year will be deemed to be the income of the trans- 
feror, vide sub-clause (3), last line. Since the provision 
is intended to stop avoidance, it should go the full way. 

Existing section 44F(2) applies only where the avoid- 
ance is “more than 10 per cent of the amount of income- 
tax” for the year. This requirement has been omitted in 
the draft, in order to make the provision against avoidance 
more stringent. 

(4) While the operative portion of section 44F thus 

finds a place in the draft, the machinery provisions in sub- 
sections (4), (5) and (6) of that section have been omit- 
ted. The notice under section 44F(1) will now be covered 
by draft sub-clause (7). / 

Apart from these important changes, the other changes 
are of very minor nature and need no comments. The 
existing section 44D(7)(c) relating to dividends deemed to 
have been distributed to a person has been omitted in view 
of the form in which section 23A stands after its amend- 
ment in 1955. 
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CHAPTER XI 
SUPER-TAX 
Notes to clause 98 

Sub-clause (l)— 1 The following drafting changes have 
been made — 

1 Drafting changes made m the charging section for 
income-tax (sectioi nave been followed in drafting this 
clause also Thus- 

(i) the word “year" has been replaced by “assess- 
ment year 

(in after the words “previous year", the words ‘or 
previous years”, have been added, 

(m; the enumeration of various classes of assessees 
(“individual', undivided family" etc) has been 
replaced by person”, 

(iv) a proviso ha 1 - been added to deal with cases 'there 
tax is charged m the year of income or deductea 
in advance 

2 The words “save as otherwise provided in this Act 
have been added to make it clear that the charging provi- 
sion is subject to other provisions, e g , provisions for re* 
bates etc Cf the words ‘in accordance with and subject 
to the provisions of this Act," lr existmg section 3 

3 The words “a Central Act" have been replaced by 
“any Central Act ' , Cf existing section 3 

Sub-clause (2)— does not need any comments 
Sub clause (3) — The existing section deals only with 
the case of a firm assessed under section 23(5)(b) The 
more frequent case of a firm which is actually registered 
has not been treated elaborately in the section The draft 
sub-clause sets out the position comprehensively 

The second proviso to existing section 55 is transferred 
to a separate clause', under the group of clauses dealing 
with income not forming part of total income for super-tax 

Notes to clause 99 

The changes made are consequential on the changes 
made in existing section 55 main para 

As regards earned income the language of the draft 
clauses on tbe subject will suffice to exclude existing sec 
tion 15A for super tax* 

1 Draft c’&use jo+_ 

* Vtde draft cJarjje 81 read with draft clause soa (a) 
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Notes to clause 100. 

This corresponds to the proviso (a), appearing below 
existing section 25(4). 

The existing provision says that the provisions of sec- 
tion 25(3) & (4) shall not apply to ‘super-tax’. The word 
“super-tax” has, in the draft, been replaced by the words 
“determination of total income” etc. which are more ap- 
propriate. 


Notes to clause 101. 

This is new. Interest on income-tax free securities is 
chargeable to super-tax. It is fair that reasonable ' sums 
spent on realising such interest, and interest paid on mo- 
ney borrowed for investment in such securities, shall be 
allowed as deductions. (Cf. existing section 8, 1st Proviso, 
earlier half.) 

The provision becomes particularly necessary in the 
draft, because so far as the computation of total income 
for income-tax is concerned, the draft clause for section 
8 contains an express prohibition against deducting such 
sums. 1 


Notes to clause 102. 

Sub-clause (1) — Existing section 58(1) has, in the 
draft, been split up into two. The general rule that the 
provisions for income-tax shall apply to the charge etc. of 
super-tax has been stated in sub-clause (1), while the ex- 
ceptions are dealt with separately in sub-clause (2). 

The words “save as otherwise provided in this Act”, 
added in the draft, point to draft sub-clause (2) and are 
also intended to make it clear that there might be cases 
where a provision is applicable to income-tax only, e.g. : 
existing section 49C(1). 

Sub-clause (2) — Existing section 58(1) excludes seve- 
ral sections of the Act in relation to super-tax. Most of 
these sections are, in the draft, placed either in the Chap- 
ter on Income on which no income-tax is payable or in 
the Chapter on Rebate and Relief of income-tax. It would, 
therefore, suffice to say that these two chapters do not 
apply for super-tax. 

So far as sections not contained in these chapters are 
concerned, they have been mentioned in the draft sub- 
clause under discussion [except section 58G(2) as to which 
see discussion below]. 

Section 58G(2) has been mentioned in existing section 
58 as one of the excluded sections. But really speaking, the 
substance of it applies for super-tax also. What section 
58G(2) provides is that the accumulated balance in an ap- 
■proved superannuation fund shall be excluded from the 


1 Vide draft clause 21 (ii) and (iii). 
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Clause 104 

The words “profits and gains” have been replaced by 
the term “income” which is more precise. The provision 
is, obviously, applicable to ail income and not only income 
from business. Other changes are consequential on this 
change and on the scheme adopted in the draft to treat 
exemptions from super-tax as exclusions from total in- 
come. 


, Notes to clause 105. 

The verbal changes made are consequential on the 
scheme adopted in the draft to treat exemptions from 
super-tax as exclusions from total income'. 

Notes to clause 106. 

This clause does not need any comments, since the 
changes are only verbal and consequential. 

Notes to clause 107. 

The changes are verbal and consequential. 

Notes to clause 108. 

General . — Existing section 56A, sub-section (1), item 
(ii) says that one of the conditions for availability of the 
exemption under the section is that the income of the In- 
dian company (which pays the dividend) “would have 
been exempt under the operation of section 15C if the pro- 
visions of that section had been applicable- thereto”. It is 
not clear from these words how much of section 15C is 
to be read into section 56A. In the interest of clarity, it 
seems desirable to incorporate, in section 56A itself, what- 
ever conditions are to be borrowed from section 15C. 

The question, therefore, that arises next is, what part 
of section 15C should be repeated in section 56A? Section 
15C requires the following conditions to be fulfilled : — 

1. The profits must be derived from an industrial un- 

dertaking to which the section applies (sub-sec- 
tion (1) ). 

2. The profits should not exceed 6 per cent per annum 

on the capital employed in the undertaking (sub- 
section (1) ). 

3. The undertaking must not be formed by the split 

ing up or reconstruction of a business already in 
existence (sub-section (2), item (i) ). 

4. The undertaking must not be formed by the trans- 

fer of a building etc. used m a business carried on 
before the 1st April, 1948 (sub-section (2), item 
(i) )• 


• Sec notes to clause 104. 
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7 
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The undertaking must begin to manufacture arti- 
cles m India within 13 years from the 1st April, 
1948 or extended period when allowed by the ten- 
tral Government (sub-section (21, item (n)> 


The undertaking must employ a certain number of 
workers (sub-section (2), item (in)) 

The exemption must not have been withdrawn by 
the Central Government (sub-section (2), item 
(m) Proviso) 

The exemption is applicable only to the assessment 
for the previous year m which manufacture com- 
menced and for the four immediately succeeding 
assessment years (sub-section (6) ) 


Taking these conditions one by one, it seems that con- 
dition No 1, is applicable for section 56A only to the ex- 
tent to which it is introductory, as intended to draw atten- 
tion to S 15C(2) (Section 56A does not require that only 
dividends attributable to profits derived from a particular 
undertaking should be exempt ) Condition No - cannot he 
applied for S 56A, as the intention of section 56A is to 
confer an exemption in addition to that enjoyed by snare* 
holders under section 15C(4) Condition No 3 is a PP‘‘* 
cable for section 56A, but since section 56A, sub-section 
(I), item (u) speaks of “the Indian Company , the conm- 
tion has to be translated m terms of the Indian CwhP 3 ^. 
Condition No 4 is applicable, but the mention of the isi 
April 1948 is irrelevant for the purpose of section oBA, 
which seeks to give a permanent exemption Condition 
5, being of a temporary nature, cannot be applied tor 
section 56A Condition No 6 is applicable Regarding com 
dition No 7, the intention probably seems to be to ms- 
regard any such withdrawal of exemption and to apP'> 
section 56 A, to all companies otherwise governed by the 
applicable part of section 15C, even if m a particular case 
the exemption under section 15C has been withdrawn 
Condition No 8, being of a temporary nature, cannot oe 
applied to section 56A, which does not confine the exemp- 
tion to a particular period 

In the draft, therefore, the ingredients of section ISC 
have been embodied only to the extent indicated in me 
discussion above 


u/v« s , a rea[ ' y stated, the applicable conditions of section 
15C(2) have, in the draft, been treated as conditions 10 
be fulfilled by the Indian Company and not by its indus- 
trial undertaking Consequential changes have been made 
in language 

Sub-clause (1) — Item (t) — The cumbersome list 
items has been removed to a separate sub-clause, thus 
simplifying the language of section 56A(l}(i) 

Item («) — -The general notes at the beginning above 
may be persued 



/ 


391 


Sub-clause (2) — does not need any comments. 

Sub-clause (3) — The commodities in question have 
been referred as “items”— a word used in the existing sec- 
tion 56A(2) at the end. No other comments are needed. 

Notes to clause 109. 

No detailed comments are needed. 

Notes to clause 110. 

Strictly speaking this exemption should in the case of 
supertax be treated as an exclusion from total income, 
but in view of section 17(3) it had to be treated as a 
case of rebate 1 * . 


Notes to clause 111. 

This clause states the rule in existing section 14(2) 
(aa) as read with the Proviso. 

The exemption has, for purposes of super-tax, to be 
treated as a case of rebate [S. 17(3)], though similar ex- 
emptions have been treated, for super-tax, as exclusions 
from total income 1 . 


Notes to clause 112. 

The clause does not need any detailed comments. The 
words “in relation to” will indicate that the substance of 
the relief is the same, both in income-tax and in super-tax. 

Notes to clause 113. 

General — Existing section 23A, even after its amend- 
ment by the Finance (No. 2) Act 1957, is lengthy and is 
difficult to follow. An attempt has been made to break up 
the section and distribute its provisions in several clauses. 
The scheme adopted is to begin "with the operative provi- 
sions and then to take up provisions in the nature of inter- 
pretation. 

Clause 113 — This reproduces S. 23A(1). Simplification 
of the provision has been sought to be achieved by splitting 
it up into two sub-sections, so that the main provision ap- 
pears separate from the requirement imposing a duty on 
the Income-tax Officer to consider certain criteria. 

The lengthy expression “total income as re- 

duced by”, which is followed by a list of the deductions, 
has been replaced by the shorter expression “distributable 
income” (defined separately) 3 . This has enabled the simpli- 
fication of the various clauses of S. 23A(2) also. 


1 Cf. notes to draft clause 104. 

* See draft clause 118. 



392 „ ...hose bus ness 

— “ -s be| ®* ** 101 & 

w -o ct w58 have ^ 

The changes made by tn 

given efiect to und stnbuted pr° fit ^ dibcult 

S 23A m effe L’ distribution ot P«>“? t {, e provision 
aimed at a this ~ 

ggggSSM®* 

“rif— Mt tor, W 

Even the Fm ^ C p r oviso clause (c) to this cn 

the higher the tax. Act provis on _ aC J 


ier 

Notes to clause 1M ^ on 

The chan ®l S r Sons 8r Ii5rSutBble »«* §” 23(1) 
^tS e « S '°nlopted in the draft 

Notes to Clouse 115 

No detailed comments are needed 

Notes to Clouse 115 sub- 

v „ been =pht up i” t0 
The existing provision has 

clauses (a) and (b) for simplicity 

Notes to Clouse 11' ^ords 

Sub-clause (11 In b^&J^acSl **£*** 



393 


public company in the Companies Act is itself a negative 
one, it seems unnecessary to repeat that negative concept 
in the provision under discussion. 

In paragraph (b) item (iii), the existing words “less 
than six persons” have been replaced by “five or less per- 
sons” in order to help the understanding of the provision 
by removing the negative. It must, of course, be noted 
that the provision, even as redrafted, retains the negative 

words “at no time during the previous year ”. The 

reason is, that the provision is intended to be satisfied in 
respect of each and every block of share capital; the po- 
sition regarding holding of shares should be such that 
any five or less persons cannot have the control of any 
bunch of shares carrying more than 50 per cent of the 
total voting power. 

The method of computing the number of persons has 
been included in a separate sub-clause for the sake of 
simplicity. 

Sub-clause (2) — As already stated, the method of com- 
puting the number of persons has been separately includ- 
ed in this sub-clause. The provision has been split up into 
paragraphs (a) and (b), and an Explanation, for simpli- 
city. 


Notes to clause 118. 

The expression “distributable income” has been' coin- 
ed and used in the draft for the operative portion of S. 23A, 
sub-section (1) and also in the draft for sub-section (2). 
The expression has been defined in this clause. The only 
change of substance made is the addition of sub-clause (c) 
whereunder amounts paid as donations and exempt from 
tax under existing section 15B will be excluded from the 
distributable income. This has already been the practice 
under a decision of the Central Government. 

Notes to clause 119. 

This clause seeks to define “investment company”, an 
expression used in the draft at several places as a short 
substitute for the lengthy expression “company whose 
business consists” etc. 

Notes to clause 120. 

Though the existing definition of “statutory percen- 
tage” is complex, the complexity is due to the complicated 
nature of the provision in substance. Improvements in 
form would not have reduced the complexity and have 
not, therefore, been attempted, except that in item (iv), 
in sub-clause (a), the words at present appearing at the 
end “whichever of those is greater” have, in the draft, 
been shifted above and expressed as “the greater of the 
following”. 
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CHAPTER XII 

DETERMINATION OF TAX IN CERTAIN SPECIAL 
CASES 

Notes to clause 121 

The mam provision of existing section 17(2) has been 
embodied here with verbal charges Italicised, to state tee 
rule m an exact and accurate manner 

Notes to clause 122 

The clause is new Reference is made to the provision 
contained m existing section 58G to make the Chapter sell 
contained 

Notes to clause 123 

General — Existing section 10(5A) provides for two 
things The earlier-portion deems compensation etc paw 
to managing agent etc to be profits and gams of 
bustness, and has been incorporated m the draft chap- 
ter on computation of total income The latter portion gives 
the method of computing tax on such income and has been 
incorporated here. 

Sub clause (1)— While the tax on the compensation 
etc is to be dealt with in the special manner provided for 
by the section the tax on the remaining part of the income 
has to he calculated at the (average) rate applicable to the 
whole of the total income This has been made clear in the 
draft, by stating the position separately for the two kinds 
of income 

The Explanation is new and is intended to deal with a 
case where a firm though assessed as an unregistered firm 
m the assessment year, was assessed as a registered finn 
in any of the three preceding assessment years 

Sub-clause (2) — is new It seems desirable to provide 
for a rebate to the partner of a registered firm where the 
firm is in receipt Df the compensation etc in question. There 
is no such provision at present 

Notes to clause 12 J 

The provisions of section 17(1) have, m the draft, been 
put into four sub-sections for simplicity These deal with— - 

(i) the basic provision, 

(u) the option given to the non-resident, and the time- 
limit therefor, 

(ni) the consequences of the option, and 

(iv) power to extend the time-limit for the option 

* us, hg the expression “tax”, the words “including 

T. nv e been omitted as the definition of tax, m 
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Sub-clause (1) — does not need any detailed comments. 

Sub-clause (2) — The opening portion of existing section 
17, sub-section (1), 1st Proviso, has been simplified by stat- 
ing directly the date 30th June, and omitting the reference 
to the assessment year ending on 31st March, 1952, which 
has become obsolete. 

Sub-clauses (3) & (4) — It has been made clear that any 
option exercised under the present Act will continue to 
have effect for the purposes of the new Act also. Conse- 
quential changes have been made. 

Notes to clause 125. 

The substance of existing section 17(6) has been in- 
corporated in this clause. 

The process of calculating tax has been split up in two 
sub-clauses, for simplicity. 

The existing words in S. 17(6)(ii), “on the whole 
income-tax equal to the amount which bears to the income- 
tax” etc. have, in the draft, been replaced by a mathe- 
matical formula, to make the provision easy to understand. 

It is presumed that, in calculating the income-tax on 
the amount of capital gains, the total income is to be re- 
duced for purposes of rate also. Hence, when explaining 
the symbol- Y, the words “had the total income so reduced 
been his total income” have been added. 

The proviso to section 17(6) (ii) has in the draft been 
split up into two clauses. 

Clause (i) states the minimum amount that can be 
taxed. 

Clause (ii) embodies the rule relating to the maximum 
tax to be charged. Where the capital gains do not exceed 
five thousand rupees, the tax will obviously be zero when 
this clause is applied (see the words “if any”), and it be- 
comes unnecessary to deal specifically with such a case, as 
has been done in the existing section. 

Suggestion— It would be logical if a provision is made 
in the Act to the effect that capital gains are completely 
excluded from, the total income for the purpose of super- 
tax. This would simplify the form of the provision con- 
tained in existing section 17,' sub-sections (6) and (7). 

Notes to clause 126. 

Section 17(7), even after its amendment by the Finance 
(No. 3) Act, 1956, refers to super-tax only and is not easy 
to understand. 

The draft seeks to state the position clearly. The re- 
duction of the total income by the amount of capital gains 
is presumably effective for determining the rate also, as 
is shown by the words “calculated on its total income” even 
in the existing section. This has been stated more clearly 
in the 'draft in sub-clause (b). 

26 — 1 Law Cora./58. 
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Sub-clause (1) — does not need any detailed comments. 

Sub-clause (2) — The opening portion of existing section 
17, sub-section (1), 1st Proviso, has been simplified by stat- 
ing directly the date 30th June, and omitting the reference 
to the assessment year ending on 31st March, 1952, which 
has become obsolete. 

Sub-clauses (3) & (4) — It has been made clear that any 
option exercised under the present Act will continue to 
have effect for the purposes of the new Act also. Conse- 
quential changes have been made. 

Notes to clause 125. 

The substance of existing section 17(6) has been in- 
corporated in this clause. 

The process of calculating tax has been split up in two 
sub-clauses, for simplicity. 

The existing words in S. 17(6)(ii), “on the whole 
income-tax equal to the amount which bears to the income- 
tax” etc. have, in the draft, been replaced by a mathe- 
matical formula, to make the provision easy to understand. 

It is presumed that, in calculating the income-tax on 
the amount of capital gains, the total income is to be re- 
duced for purposes of rate also. Hence, when explaining 
the symbol- Y, the words “had the total income so reduced 
been his total income” have been added. 

The proviso to section 17(6) (ii) has in the draft been 
split up into two clauses. 

Clause (i) states the minimum amount that can be " 
taxed. 

Clause (ii) embodies the rule relating to the maximum 
tax to be charged. Where the capital gains do not exceed 
five thousand rupees, the tax will obviously be zero when 
this clause is applied (see the words “if any”), and it be- 
comes unnecessary to deal specifically with such a case, as 
has been done in the existing section. 

Suggestion — It would be logical if a provision is made 
in the Act to the effect that capital gains are completely 
excluded from the total income for the purpose of super- 
tax. This would simplify the form of the provision con- 
tained in existing section 17,' sub-sections (6) and (7). 

Notes to clause 126. 

Section 17(7), even after its amendment by the Finance 
(No. 3) Act. 1956, refers to super-tax only and is not easy 
to understand. 

The draft seeks to state the position clearly. The re- 
duction of the total income by the amount of capital gains 
is presumably effective for determining the rate also, as 
is shown by the words “calculated on its total income” even 
in the existing section. This has been stated more clearly 
in the 'draft in sub-clause (b). 

26 — 1 Law Com./58. 
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CHAPTER XIII 
INCOME TAX AUTHORITIES 
Notes to clause 12? 

No comments are needed 


Notes to douse 128 * 

General— Existing section 5 is very lengthyandte 

not deal systematically mth the various matters rclaMJ 
to Income-tax authorities The section has, * n ,“) c , „ „ 
been split up into a number of clauses and 1 the 
have been so arranged that each topic is dealt u»h P 
rately in the following order — 

(i) appointment. 


(u) control 
(in) jurisdiction 


(iv) powers and duties of the Income-tax authorities 

Clause 128 —The scheme adopted is to deal m separate 
sub clauses with appointments by the Central Goycrnme 
appointments by the Commissioner and appointments 
ministerial staff by Income-tax authorities 


Under existing section 5(3) latter part the 8 PP?’v 
ment to class II Income-tax Officers and Inspectors ot J 
come-tax is made by the Commissioner, but the numK 
is to be sanctioned by the Central Government This is m 
statutory provision, but in administrative practice tn 
sanction of all these posts can be made by the Co; 
sioner The language has therefore, been altered to coin- 
form to administrative practice, vide sub-clause (2) 


Notes to clause 129 

Provisions relating to control of Income-tax authorities 
have been brought together in this clause 

Sub-clause (1)— needs no comments 

Sub clauses (2) and (3) — The expression existing in sec- 
tion 5(7) ' For the purposes of this Act ’ appears unneces- 
sary and has been omitted 

Sub clause (4) — It has been made clear that an Iuspcc- 
tor of Income tax is subordinate not only to the authority 
under whom he is appointed to work but also to any supe 
rior authority 
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The Explanation is new and is intended to conform to 
the administrative set-up of the Directorate, under which 
the Deputy Director is an Assistant Commissioner and the 
Assistant Director is an I.T.O.' 

Notes to clause 130. 

Provisions concerning instructions to subordinate au- 
thorities have been brought together in this clause. Since 
such instructions sometimes affect the public as a whole, it 
has been provided that instructions of a general nature 
should be published. 

Sub-clause (2) embodies the existing provisions in sec- 
tion 5, sub-section (7B) earlier part, but it is for considera- 
tion whether this provision introduced in 1953 should be re- 
tained. 

Notes to clause 131. 


General — All provisions regarding the jurisdiction of 
Income-tax authorities have been brought together in this 
section. The only changes that need comments are the fol- 
lowing : — 

Sub-clause (3) — Paragraph (b) is new and is intended 
to give recognition to the existing practice. The practice is, 
in a sense, impliedly authorised by existing section 5(6). 

Such transfers from one Appellate Assistant Commis- 
sioner to another are usually made wholesale in accordance 
with the volume of work before each Appellate Assistant 
Commissioner, and therefore, it is not practicable to give 
notice to the individual assessees whose cases are to be 
transferred. Hence, this sub-clause does not prescribe the 
requirement of notice, unlike section 5(7A) as embodied in 
the draft. 


Sub-clause (5) — Existing section 5(5), latter part, au- 
thorises the Commissioner to direct that the powers of 
the Income-tax Officer shall be exercised by the Inspecting 
Assistant Commissioner in respect of any specified case 
or class of cases. To this, an addition has been made, in 
the draft, authorising such orders in respect of any speci- 
fied person or classes of persons also. 


Sub-clause (7) — Existing section 5(6), last line, pro- 
vides that, when the Central Board of Revenue empowers 
any particular Income-tax authority to perform functions 
thereunder, the functions shall cease to be performed by 
the other authorities “appointed under sub-sections (2), and 
(3)”. 


Now, so far as the reference to sub-section (2) is con- 
cerned, it is to be construed as a reference, not to the 
opening line of section 5(2), but to the second sentence 
beginning with. 

“and they shall perform their functions ”■ 

The mere appointment of a person to a post is not rele- 
vant; what is important is, .the allotment of functions. 
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The Supreme Court pointed out that section 64(3) re- 
quires an opportunity to be given to the assessee of repre- 
senting his ‘views when any question as to the place of as- 
sessment is to be determined. 

Under draft sub-clause (3), the transferring authority is 
given the power, in special cases, to dispense with an op- 
portunity .to the assessee before the order is passed. But it 
has been provided that the assessee shall in such cases have 
a right to move for a retransfer within one month. 

Explanation . — This embodies the existing Explanation, 
which was inserted to get the situation created by 
a decision of the Supreme Court* whereby a whole-sale 
transfer of cases, without reference to .the year of assess- 
ment, was held to be illegal. After the Explanation was 
inserted, the question of its validity came up before the 
Supreme Court in a later case 3 * . The Supreme Court up- 
held the validity of the Explanation and explained its scope 
by pointing .out that when a case of any particular assessee 
pending before' one Income-tax Officer is transferred to 
another Income-tax Officer under section 5(7A), then — 

(a) all proceedings pending against him in respect of 
- the same year as also previous years are meant to 

be transferred simultaneously; and 

(b) all proceedings which may be commenced after 
the date of transfer in respect of any year what- 
ever are also included therein. 

The result is that the transferee Income-tax Officer 
would be in a position to continue pending proceedings 
and also to institute fresh proceedings. 

This aspect of the Explanation, namely, that it 
amounts to a transfer of proceedings for past assessment 
years also and that its inclusive part applies to proceedings 
for any assessment year whether past or future, has in 
the draft been brought out by suitable amendments 
(though the existing provision is clear enough on this 
point). 

Incidentally, it will be noticed that the definition of 
“case” contained in the Explanation under discussion is 
confined to section 5 (7 A). Where the whole-sale transfer 
of cases, past and future, of an assessee is to be done un- 
der section 5, sub-section (2), latter part, or section 5, sub- 
section (5) latter part, that can be done, not by calling 
it a transfer of cases but by treating it as a transfer of 
jurisdiction in respect of “persons”. It may be noted here 
that Section 5, sub-section (5), latter part, has, in the 
draft, been amended so as to add a reference to specified 
person. 


1 Bidi Supply Co. V. Union of India (1956), S.C.R. 267-A'R. 1956, S. C. 

479. 4 8 4 (i95 6 ). 1 2 9 I-T.R. 717. 

1 Parma Lai Binj Raj V. Union of India (1957), 31 I.T.R. 565-A.I.R. 

1957, S.<C3. 397, 4”- 
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Sub-clause (1) — does not need any comments. 

Sub-clause (2) — does not need any comments. 

SiLb-clause (3) — In the proviso, the words “represent- 
ing his views” have been replaced by “being heard in res- 
pect of the question” which are more appropriate; it has 
been also made clear that the opportunity to be afforded to 
the assessee should be “reasonable”. 

The second and third provisos to existing section 
64(3) have, for simplicity, been dealt with in separate sub- 
clauses. 

Sub-clause (4J — Slight verbal changes have been made 
to secure simplicity and clarity. 

Sub-clause (5) — does not need any comments. 

Sub-clause (6) — embodies existing section 64(4), which 
is obviously intended to make it clear that even where 
the assessee resides or carries on business within the juris- 
diction of another Income-tax Officer, an Income-tax Offi- 
cer may exercise powers in respect of income of such as- 
sessee accruing or arising within his jurisdiction. 

Sub-clause (7) — The only change made is the omis- 
sion of words that were intended to emphasise the retros- 
pective operation of the provision. 

Notes to clause 136. 

Existing section 37 has, in the draft, been split up 
into two. Portions relating to powers of a court that 
can be exercised by the authorities mentioned in the sec- 
tion have been dealt with in this clause, while powers of 
search and seizure have been dealt with in the next 
clause. 

Sub-clause (1) — does not need any comments. 

Sub-clause (2) — is new and has been added to indicate 
the procedure to be followed in exercising the powers. 

Sub-clause (3) — needs no comments. 

Sub-clause (4) — is new. The existing section does 
not contain a provision entitling a person producing a 
document to apply for return of the same. To make the 
matter clear, this sub-clause has been added. Compare 
Order 13, Rule 9 of the Code of Civil Procedure. 

It may be noted that section 37(3), proviso (b) does 
not in so many words deal with the return of documents. 
Moreover, it is confined to Income-tax Officers. The sub- 
clause under discussion will cover all cases, including do- 
cuments retained by an Income-tax Officer. 
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as prohibiting any public servant whatsoever from mak- 
ing a disclosure, or whether the prombition is confined 
to the public servants before whom the documents etc. 
are produced under the Act. The Bomoay High Court' 
has taken the view that the section is confined to public 
servants of the Income-tax Department, while the Punjab 
High Court' has taken the contrary view. Though the 
wide language of this section might justify the Punjab 
view, expediency demands that the narrow view taken 
by the Bombay High Court should be adopted. It does not 
appear to be desirable to prohibit other public servants 
from making such disclosures, and draft sub-clause (5) 
of the clause under discussion therefore gives a restricted 
definition of the expression “public servant”. 

Sub-clause (2). — Existing section 54(2) imposes a pen- 
alty on a public servant making a disclosure of the parti-, 
culars treated as confidential. What the sub-section achie- 
ves is — 

(i) making such disclosure an offence, and 

(ii) imposing penalty for the offence. 

The earlier part of the sub-section really creates the 
offence, and has been reproduced in this sub-clause. The 
penalty portion has been transferred to the Chapter on 
“Offences and prosecutions”. 

Section 54(5) has also been transferred to the Chapter 
on “Offences and prosecutions”. 

Sub-clause (3) — The various paragraphs of this sub- 
clause embody existing provisions and do not need any 
comments, except the following : — 

Paragraph (a) — The existing provision contains the 
words “prosecution under the Indian Penal Code”. A “pro- 
secution” is, really speaking, for an offence under a law 
and therefore the words “for any offence” have been ad- 
ded. 

Paragraph (b). — Reference to the Taxation on Income 
(Investigation Commission) Act, 1947 has been omitted as 
obsolete. 

Paragraph (c). — This is new. Where an Income-tax au- 
thority makes a best judgment assesment under section 23 
(4), he usually relies on the figures of profits made by other 
persons in a Similar business, as given in the income-tax 
returns of those other persons. In fairness, the information 
contained in the returns of such other persons should 
be disclosed to the assessee before making a best judg- 
ment assessment 1 * 3 * 5 . This paragraph in question has, there- 
fore, been added to authorise sucn disclosure. Suitable 

1 Emperor V. Osman Chetani (1942) 10 I.T.R. 429; I.T.R. 1942 Bombay 767; 

A. I. R. 1942 Bom. 289. 

1 1 . T . 0 . Jullundur V. The State (1950) 18 I. T. R. 388; A.I.R. 1950 East 

Punjab 306. 

5 Cf. Dhakeshwari Cotton Mills V. C. I. T. (1954) 26 I. T. R. 775 S. C. 
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To a certain extent, this added provision might over- 
lap existing section 54(3) (k), dealing with customs and 
excise duties. But the language of the latter provision is 
slightly different in two respects : 

(i) existing sub-clause (k) refers to “any authority 
exercising powers” and not to any Government Officers. 

(ii) existing sub-clause (k) authorises the - disclosure 
for enabling the exercise of any powers under the Act (for 
example, confiscation of goods) and is not confined to levy 
or realization of tax. 

For these reasons, clause (k) has been retained in the 
draft and reproduced in paragraph (o). 

Paragraph (o). — See notes above under paragraph (n). 

Sub-clause (4). — does not need any comments. 

Existing section 54(5) has, as already stated, been 
transferred to the Chapter on “Prosecutions”. 

Sub-clause' (5). — See notes under sub-clause (1) 
above. 

Notes to clause 142. 

This is new and is intended to make it clear that 
the privilege conferred by section 54 can be waived by the 
assessee. 


CHAPTER XIV 

PROCEDURE FOR ASSESSMENT 
Notes to clause 143. 

General . — The provisions relating , to procedure for 
assessment have been arranged in this Chapter in proper 
sequence. The proceedings for assessment begin with the 
notice under section 22 calling for a return, which may be 
followed by the provisional assessment, enquiry by the 
Income-tax Officer and the regular assessment. Reopening 
of the assessment at the instance of the assessee, or reas- 
sessment at the instance of the Income-tax Officer under 
existing section 34, are subsequent proceedings. 

The sections relating to assessment have been placed 
in this order in the Chapter. Amendment by way of recti- 
fication of mistakes is dealt with next, followed by the notice 
of demand under existing section 29. 

The procedure for assessment proper having been 
dealt with in the earlier half of the Chapter, the latter half 
of the Chapter goes on to embody provisions regarding in- 
cidental matters, or matters which are of minor importance 
(e.g., miscellaneous information and certificates). 
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Incidentally, it is suggested that it would be appro- 
priate to prescribe a separate ^form of return in the case of 
persons who have incurred losses in business which they 
would be entitled to carry forward. 

Paragraph (b) of the sub-clause makes it clear that 
where a return is sent to the wrong Income-tax Officer, 
he should forward it to the Income-tax Officer having 
jurisdiction. 

Suh-clause (2). — The existing section 22 (2) says that 
the notice will require the assessee to furnish the return 
“within such period, not being less than- 30- days, as may 
be specified in the notice”. The words “not being less than” 
create a controversy as to whether a direction to furnish 
the return “within 30 days” would meet the requirement 
laid down in the section. To prevent all confusion, the 
draft sub-clause provides that the return is to be furnished 
within 30 days from the date of service of the notice. 

A proviso 'has been added to the effect that the notice 
should be issued before the end of the relevant assessment 
year. This interpretation of the section is well-accepted 
even now. 

Other drafting changes are on the same lines as those 
made in sub-section (1). 

Sub-clause (3). — The date on or before which the re- 
turn of loss should be filed has been specifically mentioned 
in the draft sub-clause, on the lines of the draft for sub- 
section (1). 

The return is meant for losses sustained in the previ- 
ous year, and hence the word “previous” has been inserted 
before the word “year” in the beginning of this sub-clause. 

The requirement that if the return is not filed, the 
loss cannot be carried forward, contained in the middle of 
the existing section 22 (2A), has already been incorporat- 
ed in the Chapter on aggregation of income and set-off of 
losses. 

Sub-clause (4). — This dose not require any comments. 

Some difficulty has been caused by existing 22 (3) in 
cases where the assessee files a return on the last day of 
the period within which the assessment could be complet- 
ed. It has been held 1 that if the department takes no 
action at all for the issue of a notice under section 22, and 
allows time to pass and permits the assessee to make a 
voluntary return under section 22 (3), the income of the 
assessee must be assessed as laid down in section 23 and it 
is not open to the department to proceed under section 34. 
This would lead to the complication that even if the return 
of income under section 22 (3) is filed on the last day on 
which the assessment cnnld be comoleted. the department 
must complete the assessment without further investiga- 
tion. To remove this difficulty, an amendment is proposed 


1 Ranchhod Das V. C. T. T. (1954) 26 T.T.R. 105 (Bom.). 




-rssss sfSgSsG® 

vsasses&ata#** 


^g^S^sss*** 

d-£ ° £ "“T- _ Bo es not need any comments. 

S “^ aUSet No .e S «ocIa»sel« g3ld s the 

S*£«*S:- 

r Notes to cu* .ments 

, . Does not need any should 

S^** ! ' l ’;X provision th* ' =££> remov- 

Sub ^ l to U! certa'n allowances o{ clarity 

S ,v ??„^e suh-secUon. *» tte a COIOT vents 


Central Gove ^ 0 ns lrnposea ^ ^.ords as J* ^ not 

OTta ™»rSraS» ?' Se Se eSm E P™?*® 

S^^gSSSSrfsr'" 5 

unregistered firm ■ 23 B have 

^Suh^- <g gf ffifiSSB-- f ~ sny 

Been transierred to the ^ do not need 


been transferred xo u.v 

. . (61 end l<) 

Sub-closes P>» t DJ 

comments 

tn clat 




409 


It has been made clear that after obtaining the pre-' 
vious approval of the Commissioner, the Income-tax Offi- 
cer may call upon- the assessee to furnish a statement of 
assets and liabilities. The requirement of approval will 
prevent undue hardship to assessees. 

Sub-clause (2) — This is new, and enunciates a well 
established proposition. It is intended to make it clear that 
an Income-tax Officer may make such enquiries as he con- 
siders necessary. It will be particularly useful in cases 
where a “best judgment assessment” is proposed to be 
made. 

Sub-clause (3 ) — This is new. It has been held by the 
Supreme Court 1 that before any material is used against 
any assessee, he should have an opportunity to rebut the 
same. This principle has been codified in this draft sub- 
clause. An exception has been made for cases where an 
assessment is to be made under existing section, 23 (4), 
since it is an ex-parte assessment. 

Notes to clauses 147, 148 and 149. 

General — Existing section 23 deals with the three 
possible situations that may arise when an assessee is called 
upon to make a return of income — (1) the return is made 
by the assessee, and accepted by the Income-tax Officer; 
(2) the return is made by the assessee, but is not accepted 
by the Income-tax Officer, who wants to make further 
enquiry ; (3) no return is made. 

Slight verbal additions have been made in the opening 
portion of sub-sections (1) and (2) to bring out the fact that 
these three situations are being dealt with separately by the 
section. 

' Clause 147, Sub-clause (2)— Apart from verbal additions 
already referred to, the only change made is the addition 
of a reference to “loss” of the assessee so that the assess- 
ment would determine the amount of loss which can be 
carried forward under existing section 24 (2) read with 
existing section 22 (2A). It has also been made clear that 
if any sum is to be refunded, that should also be mentioned 
in the assessment order. 

Sub-clause (2)— The only change made is the verbal 
addition already referred to. 

Sub-clause (3)— An assessment under existing section 
23 (3) is made after a consideration of the material which 
the Income-tax Officer has gathered. The draft sub-clause, 
therefore, makes it clear that in addition to the evidence 
produced in the case, the Income-tax Officer is also to take 
into account such materials. The definition, given as_ a 
separate clause, gives some indication of the material 
which the Income-tax Officer is competent to take into 
account. 


1 Dhakeswari Cotton Mills Vs. C./.7”. ( 1954 ) T. 775 (S.C.). 
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The only kind of assessment in such cases would be one 
under section 23(4), which begins with the words “If any 

person fails to make the return This has been made 

clear in the draft. 


The existing words “within one month from the service 
of a notice satisfies the Income-tax Officer” are mis- 

leading; if construed literally, they would require that 
the satisfaction of the Income-tax Officer himself must be 
completed within one month. This is not. however, the 
intention. It should suffice if the assessee applies within 
one month for cancellation of the assessment. The section 
has been, therefore, slightly redrafted to make the inten- 
tion clear. 

It has been held by the Nagpur High Court in a 
recent case 1 that where an assessee is called upon by the 
Income-tax Officer to produce accounts and fails to do so 
because he does not in fact maintain any accounts, and the 
assessee is consequently assessed under section 23 (4), he 
is not bound to make an application under section 27 for 
reopening the assessment. He can raise the point again in 
an appeal before the Appellate Assistant Commissioner 
who is bound to entertain the point. No alteration in the 
law is required. 


Notes to clauses 152 — 159. 

General . — Existing section 34, relating to the power to 
assess an income which has escaped assessment, has been 
sought to be simplified in the draft clauses under discus- 
sion on the following lines: — 

(1) The substantive provision dealing with the power 
itself, contained in section 34 (1) clauses (a) and (b), has 
been placed in the beginning; the requirement of notice 
is placed next ; and the detailed provisions contained in the 
various provisos, dealing with the time-limit for the exer- 
cise of the power, have been put in separate clause. 

(2) Section 34(3), relating to the period within which 
assessment should be completed, has been placed as a 
separate draft clause, since it is not confined in its appli- 
cation to an assessment under section 34 itself, but applies 
to all orders of assessment or reassessment under the 
Act. 


(3) Provisions that have become obsolete, such as sub- 
sections (1A), (IB), (1C) and (ID), have been omitted. 
Since the new Act will apply only to assessments made 
for assessment years subsequent to the commencement of 
the Act, it is not necessary to repeat these sub-sections in 


1 Suganrhand Kanhmva T.al Rathi, Jabalpur V.C.T.T. Judgment dated 
20-g-ig"7 in Mis. Civil case No. 115 of 1955 (not yet reported). 

27—1 Law Com./58 
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therefore, an attempt has been made to substitute a simple 
rule, under which, only the income for the 16 assessment 
years prior to the year in which the notice is issued, can 
be taken into account. The minimum amount of one lakh 
of rupees has b.een preserved in cases where an aggrega- 
tion is to be made, but it has also been provided that where 
the income escaping assessment for the relevant assessment 
year itself is Rs. 50,000 or more, the power to proceed 
under this section should be available at any time. 

The substitution of this rule has, incidentally, facili- 
tated some simplification of the form of this section also. 

The reference to the assessment year ending before 
the 31st day of March, 1941, has been omitted, since the 
16 assessment years preceding the year in which notice 
may issue, which are referred to in the provision as draft- 
ed, will all be assessment years later than 1939-40, as the 
new Act will apply only for assessment years subsequent 
to its commencement. 

It is, howeyer, made clear, that for the purpose of 
computing the accumulated total that has escaped assess- 
ment, assessment years under the 1922 Act (ie. the existing 
Act) can also be taken into account. 

Sub-clause (2).— The restriction contained in existing 
section 34 (1), 2nd Proviso, regarding the issue of notice 
against the agent of a non-resident, would seem to apply to 
a notice under clause (a) as well as clause (b) of section 
34 (1). For this reason, draft sub-clause (1) begins with the 
words “subject to the provisions of sub-section (2)” and 
draft sub-clause (2) is framed so as to make it clear that 
it applies to all notices under section 34 (1). 

Clause 156. 

Existing section 34 (3), 2nd Proviso, operates not only 
in relation to the period of completion of assessment, but 
also in relation to a time-limit for an issue of notice under 
section 34 (1). This is clear from the words “nothing con- 
tained in this section limiting the time within which any 

action may be taken ” appearing in the beginning 

of the Proviso. The Proviso thus acts as an Exception not 
only to section 34 (3), main para, but also to the time- 
limit under section 34 (1). The latter aspect has been dealt 
with here. 

Clause 157. 

General . — The verbal changes are consequential on the 
breaking up of the section into various sub-clauses. 

Sub-clause (2). — Existing section 34(1), 1st Proviso, 
clause (iii), says that a notice under clause (a) shall not be 

issued for any year unless the Commissioner 

is satisfied that" it is a fit case for the issue of such a notice. 
Apparently, this would apply even where the notice is 
issued within four years. But, since a notice under clause 
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been dealt with in a separate item. The various items them- 
selves do not need any detailed comments, since the ver- 
bal changes are purely consequential on the breaking up 
of the exceptions, into different items, as already explained. 

One change of substance, however, has to be pointed 
out. Existing section 34 (3) allows, the completion of an 
assessment under section 34 (1) (a) at any time. It is desir- 
able that some time-limit should be imposed. The draft 
proposes a time-limit of 4 years from the end of the assess- 
ment year in which the notice is served. 

The existing exception for assessments under section 
34 (1A) has been omitted in the draft, since no such case 
can arise under the new Act, whose operation will be 
confined to assessment years subsequent to its commence- 
ment. 

Explanation 1. — The second proviso to existing section 
5, sub-section (7C) has been embodied here. 

Very often, assessment proceedings are stayed by an 
order of a court, and in such cases it becomes difficult to 
complete the assessment within the period limited by sec- 
tion 34(3). A provision has, therefore, been added m the 
draft to exclude the period during which the proceedings 
were so stayed, while computing the period of limitation 
under section 34(3). 

Explanations 2 and 3. — Proceedings by way of appeal, 
revision etc. sometimes result in an order under which the 
inclusion of a particular item of income in the total income 
of a particular previous year is disallowed. As a result, it 
becomes necessary to count that income as 'a part of the 
total income of another previous year. Such recomputation 
should be regarded as consequential on the proceedings by 
way of appeal etc., and the time-limit under section 34(3) 
should not be regarded as applicable in such cases. 

Similarly, proceedings by way of appeal etc. some- 
times result in an order disallowing a particular item of 
income as forming part of total income of A, and it may 
become necessary to include that item in the total income 
of B. This process also should not be regarded as subject 
to the period of limitation prescribed by section 34(3), since, 
it is consequential on the order passed in the appeal etc. 
All that is necessary is a safeguard to the effect that the 
other person (B) should have been heard before the order 
was passed 1 . 

The Explanations in question are intended to clarify 
the position for such cases. 

Explanation 3. — This is new and is intended to enable 
the Income-tax Officer to make an assessment at any time 
in the income of another person, whereby an order passed 

1 S. C. Parashar vs. Vasanlasen Dwarkadas (1956) 29 I. T. R. 857 (Bom- 
bay H. C.) 
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' Sub-clause (5). — does not need- any comments. 

Sub-clause (6). — does not need any comments. 

Sub-clause (7). — The verbal changes that have been 
made are consequential. 

Notes to clause 162. 

General. — 'For the sake of clarity, the various special 
cases of rectification, dealt with in existing section 35(5) and 
subsequent sub-sections, have been embodied separately in 
this draft clause. 

The wording of existing section 35(5) etc. is not happy. 
The words “shall be deemed to be a rectification,” creating 
an artificial fiction, have been replaced in the draft by 
words conveying the substance — that the Income-Tax 
Officer has power to amend. 

The provisions contained in existing sub-sections (6), 
(7) and (10) of section 35 have been omitted, for the reason 
that no scope for the application of any of these provisions 
would remain in respect of assessments made under the 
new Act. The new Act will apply only to assessment years 
subsequent to its enforcement. Thus, any recomputation of 
total income consequential on assessment or modified assess- 
ment of excess profits tax or business profits tax under sec- 
tion 35(6) will be confined to cases arising under the old 
Act, that is to say, for assessment years prior to the enforce- 
ment of the new Act. The reason is, that neither excess 
profits tax nor business profits tax is in force now, and it 
is only for past assessment years that these taxes have any 
relevancy. Similarly, the recomputation of the total income 
of the share-holders consequential on the modification of the 
assessment of the company under section 23A, will neces- 
sarily be in respect of assessment years prior to the new 
Act. The reason is, that section 23A (as it stands in the pre- 
sent Act as amended up-to-date and as embodied in the 
draft) does not have any relevancy on the assessment of 
the total income of the share-holders. Any action under sec- 
tion 35(7) will be confined to past assessment years. On the 
same reasoning, any action under section 35(10) will neces- 
sarily be related to the assessment years prior to the new 
Act, since the recomputation of tax (by reduction of the 
rebate) under that sub-section is applicable only in respect 
of the assessment years 1948-49 to 1954-55. These sub-sec- 
tions have,- therefore, been omitted. 

Sub-clause (1). — The following drafting changes may 
be noticed : — 

(1) Section 35(5), as it stands at present, creates an 

ambiguity, namely, whether the words “where it is 

found on the assessment or re-assessment of the firm” are 
to be linked up with the words “under section 31, section 
33” etc. The intention, obviously, is that the assessment or 
re-assessment need not have been made under the specific 
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the assessment of the company itself is delayed. In such 
cases, it would not be proper to insist that the company 
should pay the tax within three years from the year in 
which “the dividend was declared”. It would seem desira- 
ble to allow, in such cases, a period of at least one year 
from the end of the financial year in which the assessment 
of the company is made. Necessary alteration has been made 
in the draft sub-clause on this point. Other changes are 
verbal and consequential. 

Sub-clause (5). — This embodies existing section 35(11) 
introduced by the Finance Act, 1958. 

Sub-clause (6). — This is new. Cases sometimes arise 
when an assessee claims deduction for a bad debt in res- 
pect of a particular previous year, and the Income-tax Offi- 
cer is of opinion that the deduction should have been 
claimed for an earlier previous year. Under the existing 
law, the assessee cannot obtain any deduction for such 
earlier years. The draft sub-clause is intended to remove 
this hardship by conferring the necessary power on the 
Income-tax Officer. 


Notes to clause 163. 

This reproduces existing section 29. The words “or 
other person” have been omitted, since the definition of 
“assessee”, even in the existing Act, covers all persons by 
whom any tax etc., is payable. Moreover, in cases where A 
is liable to pay tax on the income of B, A will either be a 
“representative assessee”, 1 or other person who would fall 
under the definition of assessee. 

Notes to clause 164. 

Existing section 24 (3) has been embodied here, since it 
deals with the steps consequential on the assessment of 
the income of assessee. Instead of the words “to have set 
off” the words “to have carried forward and set off”, have 
been substituted, for the sake of precision. 

Notes to clause 165. 

Existing section 23 (6) has been placed here, since that 
again deals with a step consequential on assessment.^ 

The existing words “whenever the Income-tax Officer 
makes a determination in accordance with the provisions 
of sub-section (5)” have been replaced by the words 
“whenever a registered firm is assessed or an unregistered 

firm is assessed under section. ”, since the existing 

words do not correctly describe the nature of the action 
taken by the Income-tax Officer. In essence, the Income- 
tax Officer makes an “assessment”, as is clear by the words 
“the total income shall be assessed” in section 23 


1 Vide Chapter on Liability in special cases. 

S 
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Notes to clause 167. 

' This embodies existing section 20. The words “or that 
no tax is payable” have been added to deal with a situa- 
tion not covered by the Act — namely, where the company 
is not taxable for the year concerned. 

CHAPTER XV 

LIABILITY IN SPECIAL CASES 
Notes to clause 168. 

General 

Existing section 24B is meant to deal with the case of 
death of the assessee and the proceedings to be taken 
against the legal representative. The language of sub- 
section (1), however, is not direct enough to bring out in 
proper perspective the main idea behind this section. Fur- 
ther, it does not deal step by step with the various stages 
at which the proceedings might stand at the time of death. 
In the draft, therefore, verbal alterations have been made 
m order to make it clear that the following possible situa- 
tions are to be covered by this section : — 

(1) where a person dies before any proceedings for 
assessment of his income have been commenced; 

(2) where proceedings for assessment have been com- 
menced by the issue of notice, but the assessment 
has not been completed ; 

(3) where proceedings for assessment have been com- 
pleted, but the notice of demand has not been 
served, so that no “arrears” have come into being; 
and 

(4) where assessment has already been made and the 
notice of demand also served, but the actual reali- 
sation of the tax has not been completed, so that 
the amount of the tax is in “arrears”. 

Sub-clause ( 1 ). — It has been made clear that the liabi- 
lity of the legal representative is to be arrived at “in the 
, like manner and to the same extent” as the deceased. 
Compare existing sections 40 (1) and 41 (1). 

Sub-clause (2). — This is mainly intended to preserve 
the continuity of the proceedings and to ensure that all 
the possible situations referred to in the N beginning of the 
notes to this clause under the head “General” are covered 
by the combined operation of sub-clauses (1) and (2). 

Sub-clause (3). — This is intended to remove any doubts 
as to whether a legal representative is or is not an assessee. 
It has to be read with the draft definition of assessee and 
the notes thereto. Compare also the last words of existing 

section 24B (2), “as if such executor were the 

assessee”. 
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Sub-clause (4) — is intended to apply, to legal re- 
presentatives, certain useful provisions which have been 
incorporated in the group of sections dealing with ‘re- 
presentative assessees”. 

Sub-clause (5) — does not need any comments 
Sub-clause (6>— does not need any comments. 


Notes to clause 169 

General— The assessments under existing sections 40, 
41 and 42(1) are really "representative assessments” as 
they are styled under the South Afncan Income-tax Act 
This will be clear from the following analysis — 

(i) Section 40 (1) relates to persons under disability 
The persons under disability enumerated m the section 
are, ‘minors, lunatics and idiots". In these cases, the 
guardian etc, of the minor, or the manager or committee 
of the lunatic or the idiot would have no ownership in the 
property or income The income really belongs to the per- 
sons under disability, and all that the sections provides 
is a machinery for enforcing the liability of the incapa- 
citated person The tax is recoverable from the guardian etc. 
in the like manner and to the like amount as it would be 
leviable upon the person under disability if of full age and 
in direct receipt of the income This is a case where income 
received by the guardian etc , on behalf of the incapacitat- 
ed person is taxed in the hands of guardian etc., and can 
therefore be treated as a representative assessment 

(in) Section 41 relates to income received on behalf of 
nonresidents, also limits the liability of the trustee or 
agent by the words "in the like manner and to the same 
amount” as the liability of the beneficiary if in direct 
receipt of the income Here again, the income which a 
trustee etc received on behalf of the beneficiary is taxed in 
the hands of a trustee etc It is therefore a representative 

assessment 


(iu) Secion 41 relates to income received on behalf of 
a beneficiary by the Court of wards, Administrator-General, 
the Official Trustee, trustee appointed under a deed of 
trust etc The section makes these persons liable to be 
assessed in respect of income received by them “on behalf 
of the beneficiary and ‘ m the like manner and to the 
wme amount" as beneficiary (There are two provisos 
which are not relevant for the purposes of the present dis- 
cussion) The assessment is thus a representative one 

(iv) Section 42 relates to the agent of a non-resident 
and empowers the department to treat the agent as the 
assessee m respect of tax leviable on certain income of the 
non-resident deemed to arise m India The income does not 
belong to the agent, but, for facilitating the collection of 
tax he is made liable and “is deemed to be the assessee 
tor an the purposes” of the Act He is thus a representative 
assesses 
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It would, therefore, contribute to clarity if all these 
provisions are simplified and treated in a uniform manner. 
The substance of these provisions is the same, namely, that 
the tax is leviable and recoverable from A even though nor- 
mally it would be recoverable and leviable from' B.- The 
treatment of all these provisions in one section will also 
avoid the unnecessary repetition of the words “the tax 

shall be leviable and recoverable” or words like “ 

shall be deemed to be the assessee” etc. 

The scheme adopted, therefore, is to collect these pro- 
visions at one place (in so fat 1 as the rules applicable are 
common to all the cases), under the head “Representative 
assessees”. 

General Scheme of sections relating to representative 

assessees. 

The group of sections begins with definitions, followed 
by the substantive provisions defining the liability of 
the representative. Special provisions applicable only to 
special classes of representative assessees are placed at the 
end. 


Assistant has been taken from the South African 
Income-tax Act in framing these provisions. The following 
sections of that Act have been drawn upon : — 

Section 69. — Definitions. 

Section 70. — Liability of representative assessee. 

Section 71.— Right of representative assessee to recover 
the tax from the beneficiary. 

Section 72.— Personal liability of representative 

assessee in cases where he parts with 
the estate without making provision for 
tax. 

Section 75.— Remedies of the department against pro- 
perty with agent or trustee to be the same 
as the remedies against the property of the 
principal or the beneficiary. \ 


Sub-clause (1) 


Item (i). — Existing section 42(1), main para, latter part, 
making the agent liable for the tax on certain income of 
non-resident, has been incorporated here. (The earlier part 
of the main para of the section has already been incorporat- 
ed in the group of sections relating to deemed income). The 
first proviso to section 42(1) has been dealt with m a 
separate clause in this Chapter, while the second and third 
provisos have been embodied in another separate clause 
in this Chapter. 


Existing section 42(21 has alreadv been incorporated 
in the Chapter relating to provisions //^t avoidance of 
liability to income-tax, while section 42(3) has been incor- 
porated in the group of sections relatmg to deemed incomes. 
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tive assessee. The existing sections on the subject, i.e. sec- 
tions 40(1), 41(1) and 42(1), express themselves in different 
ways; for example, section 40(1), after providing that the 
guardian etc. is to pay the tax ( vide the words “the tax 
shall be levied ”) goes on -to say that “all the pro- 

visions of this Act shall apply accordingly”. Section 40(2) 
also employs the same language. Section 41(1) is also 
on the same lines. Section 42(1), main para, last line, pro- 
vides that the agent “shall be deemed to be for all the 
purposes of this Act, the assessee” in respect of the tax 
payable by the non-resident. 

It is desirable that this diversity of language be replac- 
ed by the same formula for all these cases, since such 
diversity unnecessarily causes confusion and gives rise to 
doubts as to whether any difference in substance is intended 
or not. Draft sub-clauses (1) and (2), therefore, make it clear 
that the representative assessee is subject to the same 
duties, liabilities etc. as if the income were his own income. 
It further provides that he is liable to assessment in his 
own name. The category under which he is to be assessed 
and the computation of tax, however, are to be governed 
by the priniciples that would have been applicable to the 
beneficiary himself, and this has been made clear in the 
draft. 


The words “representative capacity” will, incidentally, 
remove one lacuna existing in the present Act. When a 
trustee is charged in respect of income of the trust in his 
hand, the question might arise whether his individual in- 
come derived from his personal properties can be included 
in the same assessment. In other words, the question is, 
whether the assessment of a trustee qua-trustee is to be kept 
completely separate from his assessment in his private capa- 
city. On principle the two should be kept separate as the 
capacities are different, but there is no provision in the 
present Act giving clear guidance on this point. The words 
“representative capacity only”, as used in the draft su 
clause under discussion, will make the position clear. 

Existing section* 41(1) etc. are limited to “tax”. The 
position regarding penalty or any other sum due under the 
Act should not, however be different, and the provision as 
drafted will cover penalties and other sums also. 0 

Sub-clause (2 ).—' The provision that a representative 
is liable only to the extent of the assets with him at presen 
appears only in the case of a legal representative liable 
under section 24B(1). There is however no reason why this 
protection should not extend to representative assessees 
such as guardians, trustees, agents, etc. It is therefore p 
in a general form in this sub-clause. (There are, o ’ 

special remedies available against certain r ?P r fentatne 
assessees, which have been saved in the draft clau 
the subject that follow in this Chapter.) 

Sub-clause (3).— Persons liable as representative asses- 
sees, especially as trustee, guardian or manager etc. (re. 
assessees governed by existing sections 40 and 41) , 



present, liable to be charged directly under section 3 also 
In any case, the absence of a specific provision lends sup* 
port to the opinion expressed by some commentators that 
the Act leaves an option with the Department to assess 
the trustee etc either under section 3 or und ®J. s ^ 10 ” JJ 
or 41 Since assessment under section 3 might be more 
onerous than under section 40 or 41, H seems desirable to 
make it clear that it is obligatory on the Department to 
apply the provisions of sections 4Q and 41 in cas * 5 s wtoe 
they are applicable, leaving the general Liability 
tion 3 to be applied only jn cases which are outside sections 
40 and 41 The draft sub-c3ause under discussion Is intend- 
ed to achieve this object 

Notes to clause 171 

Sub-clause (1)— This is new The principle of the sub- 
clause however is not controversial and ts therefore erobojj- 
ed in the draft on the lines of section 71(1) of the South 
African Income-tax Act 

Sub-clause (2) and (3)— Existing section 42, second Mid 
third provisos, lay down a procedure w hereunder the agent 
of a non-resident can approach the Income-tax OniCCT tor 
the issue of a certificate stating the amount to be retained oy 
the agent for discharging his estimated liability in respect 
of tax on the income of the non-resident This provision can 
be usefully extended to all cases of representative assess- 
ment, and has therefore been embodied in the dratt suo- 
clause under discussion 


Notes to clause 172 

This is new and is based on section 72 of the South 
African Income-tax Act In a sense, it is a corollary ot 
the provision m the mam clause 1 relating to the liability 
of a representatn e assessee, to the effect that he is liable 
only to the extent of the estate and m a representative 
capacity only If the representative assessee parts with the 
assets without making proper payment of tax, it is hut i air 
that he should personally become liable 

(The South African Act, of course, includes even a 
case where the representative assessee alienates, charges or 
disposes of the income in respect of which the tax is charge- 
able, in South Africa the tax is payable on the income ot 
the current year itself Since, however, the scheme of the 
Indian Act is different, this part of the South African sec- 
tion has not been incorporated in the draft clause under 
discussion ) 


Notes to clause 173 

Sub-clause (I) — The definition of “agent”, given in this 
sub-clause, is based m substance on existing section 4 j, 
main para, but assistance has been taken m drafting it from 
the language of the Ceylon Income-tax Ordinance* 


* Draft clause 170 

* Section 35, Ceylon Income- tax Ordinance 



427 


Paragraph (d) embodies section 40(2) in a brief form. 
It seems unnecessary to treat the case of a trustee of a 
non-resident separately from the agent of a non-resident 
or to devote a separate section to it. In substance, the lia- 
bility of the trustee (when the beneficiary is a non-resident) 
should be the same as that of the agent. 

(( Existing section 43, main para, contains the words 
“upon whom the Income-tax Officer has caused notice of his 
intention to treat him as agent” to be served. Since a pro- 
vision for giving opportunity to the agent is already con- 
tained in section 43, second proviso, ( vide draft sub-clause 
(2)), these words are unnecssary and have, therefore, been 
omitted in the draft. 

The words “ shall be deemed to be such 

agent” have been replaced in the draft by the words 

“agent includes ”. A definition in the form of 

enumeration having been adopted in the draft, the form had 
to be changed. 

Existing section 43, Explanation, has been embodied in 
the Explanation to draft sub-clause, with the addition 
of the words “or relinquishment” on the lines of existing 
section 12B. The reference to the date 28th day of February, 
1947, has been omitted as unnecessary, since the new Act 
will apply only prospectively, that is, for assessment years 
subsequent to the commencement of the new Act. 

Section 43, 1st proviso, has been embodied in the pro- 
viso to the" draft sub-clause. An attempt has been made to 
make the language less involved, by opening the proviso 
with a reference to the “broker”, instead of beginning with 
the word “transactions” as the existing proviso does. 

Sub-clause (2 ). — Existing section 43, 2nd Proviso, has 
been embodied here, with the addition of the words “to 
be treated as such” at the end in order to make the pro- 
vision more precise. 


Notes to clause 174 

The first proviso to section 41(1) has been split up into 
paragraphs, for the sake of clarity. The position in respect 
of income-tax has been stated separately from the position 
regarding super-tax, since the provision that the tax shall 
be levied at the maximum rate does not apply to super-tax, 
see existing section 58(1). 

[The latter part of the Proviso, of course, must be 
taken as applying to super-tax also, and this has been 
made clear in the draft, vide sub-clause (b).] 

The latter part of the Proviso is, obviously, an excep- 
tion to the earlier part of the Proviso, and not to the m ^ u 
para (part) of the sub-section. In other words, where the 
earlier part of the proviso does not apply, the latter part 

28 — 1 Law Com 58 



ing ^r thV earlier P«‘. ,e ““ , . he substance 

under >»® . n ma de «* V* (dealing 

peSon or »h«' * e c h a r B eable- 
ble ' or .w .ncome-lax shall personal 

vides that v»ave no ot “ e *,J judicial 

person, then a 

tion, tp This nrovi- 

. tV , p maximum rare ne & a ary 

w--K 

has even 1 R ji^v,le at the maxim u ^ working 
The draft. »«« ..[ways be « “ SK where 

38f 

towj3“ S5S5fflrU-“* 10 hm • 

Notes to Cl0 “ e 175 been embodied 

Notes to clause q{ 

This is •» e a soa* S AfrS‘n'lM”^S C B holdmS ^ 

^flpartSliainst the property 
Notes to clause 




429 


Notes to clause 178 

This is new and is intended to state the position re- 
garding lax in respect of the estate of a deceased person 
n the hands of the executor. The clause., of course will be 
confined in its application to income derived after death, 
ncome in respect of the peyiod up to death will be governed 
)y existing section 24B, which has already been incorporat- 
ed in the draft clause in this Chapter relating to legal re- 
iresentatives. 

The clause has been drafted on the lines of the relevant 
(revision of the Ceylon Income-tax Ordinance. 1 


Notes to clause 179 

This is consequential on the new clause introduced in 
he draft laying down the liability of the .executor, and 
/ill authorise the executor to recover the tax from the 
lersons to whom the estate is to be distributed. 


Notes to clause 180 

General. — Existing section 26(2), which deals with the 
ase of succession to business, profession or vocation, raises 
number of difficulties, and the language of the section has 
ot escaped criticism". Some difficulty is created by the 

zords “where a person carrying on a business has 

jeen succeeded in such capacity”. The exact significance of 
tie words “in such capacity” is not clear. The observations 
i the Privy Council 3 indicate that what is in- 
ended is, that the business etc. should continue to be 
arried on by the successor. A person who becomes merely 
i successor (in the sense that he gets the legal ownership 
>f the business etc. but does not actively continue the busi- 
es 3 etc.) would not be governed by this section, since in 
lis case there would not be any income after the date oi 
accession. The wording of the section, therefore requires 
ome change to make this intention clear. 


For the sake of simplicity, section 26(2) has been split 
hi three sub-sections in the draft. 

Sub-clause ( 1 ). — Apart from the changes explained 
ve, the following drafting changes have been made . 

(1) The existing words “person succeeded ? n d P^j^on 
reeding” cause a slight confusion, since it is not cteai 
?ther the predecessor is intended or the “s 
'nded, and some effort has to be made to remember th 
son intended to be covered. The expressions p +he 
and "successor” have, therefore, been used m 

ft in place of these words. 

~Sf7sect7ons „ ( 10 ) and n (n) of the Ceylon T ncome tax Ordinance. 

1 See observa'ions of Madhavan Nair J. in Jt'pudi .Kesava oo vs. 

(i935) zI-T.R. 339, 343 (Mad.). . o/TR • 

s Maharajadhiraj of Darbhanga vs C.I.T. Bihar end Onssa 0934) -* 

345, 347, 348 (P.C.)-6i T A. 312-I.L. R. 13 6 °7- 
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(2) In order to explain the effect of this section more 
clearly, clauses (a) and (b) have been added in the draft 
to provide that the income upto succession is assessable on 
the oredecessor and the income after succession is assess 
able* on the successor Incidentally, the use of the words 
“income of the previous year up to succession will also 
make it clear that the previous year talked of is the pre- 
vious year in which the succession took place 


Sub-clause (2)— The words “year in which succession 
took place" have in the draft, been prefaced by the word 
“previous' For the sake of clarity, the latter half of sec- 
tion 26(2), Proviso, has been dealt with m a separate sub- 
clause, sep draft sub-clause (3) 


Sub clause (3) — In existing section 26(2), Proviso, latter 
half which provides that the tax m respect of the assess- 
ment assessed on the person succeeded , shall be 

payable by the successor, the wording does not sound veil , 
the recurrence of “assessment” and “assess” can be ow- 
ed The language has, therefore, been altered m order to 
make the intention clear, though this has resulted in a 
slight elaboration 

Sub-clause (4)— Existing section 25A sub-section (2), 
deals in part with the case of succession, though that sec- 
tion mainly deals with the partition of a Hindu family Ihe 
portion dealing with succession has been incorporated m 
this sub-clause, for reasons already explained in the notes 
to the draft clause’ dealing with partition of Hindu families 


The words “where any person has succeeded to a busi- 
ness formerly carried on by a Hindu undivided, 

family whose joint family property has been partitioned 
on or after the last date on which it carries on such busi- 
ness ” m existing section 25A(2), do not give out 

the intended meaning easily What is intended is, that there 
is first a succession to the business of a family, and simul- 
taneously with the succession or subsequent thereto there 
is partition of the family property This has been stated in 
more direct language m the draft sub-clause under discus- 
sion It has also been made clear that it is the income upto 
the date of succession which is to be assessed m the manner 
provided m the section relating to partition Income sub- 
sequent to succession wilt be taken care of by existing sec- 
tion 26(2), and this has also been made clear by the words 
but without prejudice to the prov'sions of this section” at 
the end of the draft sub-clause 


Notes to Clause 181 

General —Existing section 25A is really intended to lay 
down the proposition that until there has been a complete 
rvnk tIOn of j JQ i nt farml y property and the Income-tax 
U n ic er records a finding to that effect, the family should 

* Stf note* to draft Ciause 181, 




be treated as joint and assessed as a Hindu undivided fami- 
ly. The way in which the section begins, however, clouds 
the main proposition, because the section begins with pro- 
cedural matters and relegates the main proposition to the 
last sub-section. The various sub-sections have, therefore, 
been re-arranged in order to emphasise the main proposi- 
tion contained in the section. 


Sub-clause (I). — It has been held by the Privy Council 1 
that section 25A applies only where there is a total parti- 
tion. This is certainly the position under the existing sec- 
tion. But it would be desirable to apply the procedure con- 
tained in the section to partial partition also. The draft, 
therefore, makes this alteration in the section, with con- 
sequential changes. 

Sub-clause (2). — The proviso to section 25A(1) has been 
combined with the main para. 

Sub-clause (3). — Provision has been made that the In- 
come-tax Officer, while passing an order under this section, 
should record a finding as to the date of the partition. This, 
besides avoiding many complications, will facilitate the 
assessment for the periods before and after partition. 


Sub-clause (4 ). — Some confusion is caused by the 
language of existing section 25A(2), which, while opening 
with a reference to a case of partition, goes off at a tangent 
to deal with the case of succession. For the sake of clarity, 
these two cases should be dealt with separately, even though 
the substantive rule to be applied may be the same. Draft 
sub-clause (4) confines itself to partition. Succession is dealt, 
with in the separate clause 1 corresponding to existing sec- 
tion 26(2). 


The existing provision in section 25A(2), mam para, o 
the effect that the Income-tax Officer shall make nssess- 
ments on the members or group of members according y 
“in accordance with the provisions of section 23 creates a 
impression that a special assessment for the purposes o 
this section has to be made on the member etc - 
however, not the intention. The section is merely intended 
to lay down the UabiliUj of the members for P r fPa™tion 
income, and does not require that the assessment made ^ 
pursuance of his liability should be made se P^tely 
the individual assessment of each member. T p 
the sub-section has, therefore, been omitted. 

There is some amount of confusion, in existing section 
25A(2), as to how far a member (or “group of members ) 
is liable for pre-parti'.ion tax. While the mam par • , 

sub-section says that each member is liable for 
the tax on the income so assessed ,_L t1lp E r0 _ 

tion of the joint family property allotted to h , P, 
viso says that the liability shall be joint and severa . 

1 Sundar Singh Majethias case (1942) 10 I.T.R.- 457 
* See draft clause 180(4). 
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Sub-clause ( 1 ). — The expression “financial year” has 
been substituted for the expression “year”, for the sake of 
precision. 

Sub-clause (2). — The existing section is silent about the 
carriage of mail by the ships covered by the section. It 
seems desirable to. add a reference to mail 1 . 

Existing section 44B(2), latter part, provides that one- 
sixth of. the amount assessed shall be deemed to be the 
amount of profits and gains accruing to the principal on 
account of carriage of passengers etc. But since it is only 
income which accrues in India that is taxable, this part 
of the section has been re-drafted. It has also been made 
clear that section 44B will apply whether the amount is 
payable in or outside India. 

Sub-clause (3 ). — Does not need any comments. 

Sub-clause ( 4 ). — Existing section 44B(3), earlier part, 
provides that the Income-tax Officer shall determine the 
sum payable as tax at the rate applicable to the total in- 
come of a company. Since, however, there are different rates 
applicable to different kinds of companies (by virtue of the 
annual Finance Act), it seems desirable to make the pro- 
vision more precise, by indicating exactly the category un- 
der which such ship-owners are to be placed. The draft 
sub-section, therefore, makes it clear that the rate appli- 
cable to a company which has not made the prescribed 
arrangements for the deduction of super-tax on its divi- 
dends under existing section 18(3D), will be the rate to be 
applied under section 44B. 


Sub-clause (5). — Does not need any comments. 

Sub-clause (6 ). — Section 44B, latter part, provides that 
a port clearance will not be granted until the officer con- 
cerned is satisfied that the tax has been duly paid under 
this section. In the draft, the words “the tax assessable un- 
der this section” have been i^ed to make it clear that this 
sub-section will apply whether the tax has been duly assess- 
ed and has, therefore, become payable, or whether the tax 
is “assessable”. In other words, this sub-section will apply 
even if the tax has not actually been assessed by reason o 
any default of the master of the ship etc. 

Sub-clause (7).— The word “year” has been replaced by 
the words “financial year” in the draft, for precision. Fur- 
ther, it has been made clear that the payment of tax will 
be treated as advance payment of the tax leviable xn. t 
relevant assessment year”, in order to make the provisi 
more precise. 

Sub-clause (S).— Does not need any comments. ^ 

As regards the words “relevant assessment year notes 
above under sub-clause (7) may be seen. 

Notes to clause 183 

Existing section 42(1), first proviso, lays down a rule 
which relates to the recovery of tax on a non-residen , 


1 Cf. Section t 5 Sub-section (i). South African ’ncomc-tax Act. 
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from his agent but from hts assets in India The emphaiis 
here is on the assets, this provision has, therefore, been 
excluded from the draft clauses dealing with representa- 
tive assessment, and has been placed here ^ 

The words ‘without prejudice to " have been 

added m order to make it clear that the remedies confer- 
red by the other sections referred to are not affected by 
the special provisions of this section 


The words whether in his name had to be 

added here, since section 42(1), 1st Proviso, in the scheme 
of the existing Act, is connected with section 42(1), main 
paragraph, and the mam para uses these words. 


Notes to clause 184 

Section 24A has been embodied in this clause For the 
sake of simplicity, the provision has been split up into a 
number of sub-sections 


Sub-clause (2)— The provision for assessment in the 
current financial year, embodied in section 24A and other 
similar sections, really constitutes an exception to the gene- 
ral principle embodied m section 3 that it is the income 
of the previous year that is taxable 

The chargeabihty of the income in the current assess, 
ment year is made clear by specific words m this sub-clause 
and it is also made clear that to this extent the section over 
rides section 3 (As a matter of fact the draft clause for s. 
3 is itself subject to the other provisions of the Ac ) (See 
also notes to sub-clause (2) below) 

It may be added that the language of this section has 
also been criticised by the Income-tax Investigation Com- 
mission’ The alterations made in the draft, though they 
do not follow the lines suggested by the Commission re- 
move the ambiguities and lacunae to which the attention of 
the Commission was directed 


Since the section will apply only to natural persons, 
the expression 4 person' has been replaced by the expression 
individual ’ 


Sub clause (2) —The period whose income is charge- 
able is mentioned separately m this sub-clause The existing 
provision says that the total income to be assessed is 'of 
the period from the expiry of the last previous year of 
which the income has been assessed in his hands to the 
probable date of his departure from the taxable territories 
or where he has not been previously assessed, on his total 
income of the period up to the probable date of his depar 
cure from the taxable territories” Now in so far as this 
period covers a previous year which has been completed 
before the commencement of the financial year in which the 
income-tax Officer takes action under this section the s ec * 
tion has no importance because assessment for such earlier 


ITIG - Report (1348; page 35 para >$. 
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previous years can be made even under the normal pro- 
vision in section 3. It is only in respect of a previous year 
which' falls wholly or in part within the financial year that 
the section needs to be relied upon. In the draft, therefore, 
the words just now quoted havq been omitted. 

Of course, it is still necessary to cover cases where a 
completed year of income forms part of the period from 
the end of the last previous year to the date of departure. 
For example, a person whose previous year ends on the 31st 
December may leave India, say, in February, 1958. The 
year of income commencing on the 1st January, 1957 has to 
be covered, because the assessment year for that income 
will be 1958-59, which has not yet started. In such cases 
the complete year of income 1957 as well as the fraction 
from 1st January, 1958 to February, 1958 may be governed 
by this section. Hence, draft sub-clause (2) does not make 
any other modification as regards the taxable period. 

Under the existing section, the position regarding rate 
of tax has been stated in a very elaborate manner. It says 
that the assessment shall be made “as regards each com- 
pleted previous year” at the rate at which such income 
would have been charged had it been fully assessed. Now, 
as already explained, the incomes of years completed before 
the commencement of the assessment year in which the In- 
come-tax Officer takes action are governed by the normal 
provision in section 3, and it does not make any difference 
whether they are dealt with under section 3 or under this 
section. Under section 3, the rate applicable is the rate for 
the relevant financial year; such cases should, therefore, be 
left to be governed by section 3, and hence the words just 
now quoted are unnecessary and have been omitted in the 
draft. The remaining “previous year”, that is, the period 
from the end of the previous year for the assessment year 
to the date of the departure will continue to be governed 
by this section. 


As a matter of fact, the words just now quoted are 
misleading from one point of view, because, if interpreted 
strictly, they would mean that a person leaving India in 
February, 1958 and having his previous year ending with 
the 31st day of December, 1957 would be chargeable at the 
rate applicable to the assessment year 1958-59. Obviously, 
this is not the intention, and the provision as embodied in 
the draft will obviate any possibility of any such wrong 
result being deduced from this section. 


Sub-clause (3 ). — The criticism of the existing section, 
made above in the notes to sub-clause (2), applies in res- 
pect of the provisions for estimating the total income also, 
the power to estimate should not be confined, as in tne 
existing section, to a fraction of a previous year : . e ^ er l 
completed previous year might fall within the P e l l0 r X„,. QP 
which the income has to be “estimated”. The sU ^". 
has therefore been widened to give a wider power 
income-tax Officer in this respect. 
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(iii) words excluding a business etc., charged under 
the 1918 Act have been added, since section 25 (1) 
does not apply to such business, vide the words 
“to which sub-section (3) is not applicable”, in 
existing section 25 (1) ; 

(iv) it has been made clear that the power to charge 
tax in the current assessment year is to be exercis- 
ed at the discretion of the Income-tax Officer ; 

(v) the existing words “assessment may be made in 

v that year on the basis of the income in 

addition to the assessment, if an 3 % made on the 

basis of the income of the previous year” 

give rise to a controversy, namely, whether the 
income of the normal previous year is to be com- 
bined with the income of the current assessment 
year, when making the assessment. It has been 
considered desirable to alter the wording on this 
point to make the intention clear. The draft, 

therefore, uses the words “the total income 

of the period from tl}e expiry of the previous year 
to the date of discontinuance”, and avoids an}* 

' . reference to the normal previous year in sub- 
clause (1). Draft sub-clause (4), however, makes it 
clear that any assessment made under the normal 
provision will not be affected by the special pro- 
cedure given in this section. 

Sub-clause (2). — Does not need any comments. 

Sub-clause (3). — Does not need any comments. 

Sub-clause (4). — See notes under sub-clause (1). 

The remaining portion of section 25 has been embodi- 
ed in the draft at the appropriate places. 

Notes to clause 186 

Sub-clause (1).— Section 44 of the existing Act deals 
the assessment in case of discontinuance of business 
by firms and dissolution of associations. The part dealing 
with firms .is being incorporated in a separate clause ( w de 
separate Chapter relating to firms). The part dealing with 
associations has been incorporated here. 

A reference to the legal representative of a member 
who is deceased has been added to provide for cases where 
a member dies after dissolution and before assessment. 

The changes made bj^ the Finance Act, 1958 have b_en 
given effect to. 

Sub-clause (2).— This is new. The object is to allow 
the Income-tax Officer to continue assessment procee i g 
already started before the dissolution etc. so that time may 
not be wasted in the re-issue of notices etc. 
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(ii) Since the word “receivable” in existing Section 
8, main para, has in the draft been replaced by 
word “received”, necessary drafting changes have 
been made here also. 

CHAPTER XVI 

SPECIAL PROVISIONS APPLICABLE TO FIRMS 
Notes to clause 189 

Provisions relating to firms have been brought together 
in this Chapter under the following groups : — 

(1) Assessment. 

(2) Registration. 

(3) Other provisions. 

Sub-clause ( 1 ). — Existing section 23 (5) (a) provides 
that the total income of each partner, “inducting therein 
his share” etc., shall be assessed and the sum payable by 
him on the basis of such assessment determined. Since the 
scheme of assessment in the case of a registered firm is, 
that the partner is himself assessed on his share, these 
words have been replaced in the draft by the words “the 

share shall be included in his total income” etc., 

which seem to be more appropriate. 

Sub-clause ( 2 ). — Does not need any comments. Though 
this provision is in a sense repetition of existing section 
16(1) (b) Proviso, it has been allowed to stay for the sake 
of convenience of reference. 

Sub-clause (3). — The existing words “his share. 

shall be assessed on the firm” have been replaced in the 
draft by the words “tax on his share shall _be asses- 

sed on the firm”, which are more appropriate. 

, Section ,23 (5) (a) (i) has been retained in the draft in 
the existing' form ; but it is recommended that it may be 
deleted. 

The Finance Act, 1956, introduced this new provision 
making a firm liable to income-tax on its income at a 
special rate provided by it. The provision for including 
the shares of the profits of the firm within the total income 
of a partner in his individual assessment and levying tax 
upon it was also retained. This implies, that the share ot 
the partners in the profits of the firm suffers tax twice- — 
once in the hands of the firm and again in his own hands. 
This is really a double taxation of the same income though 
at different rates. [The same Finance Act, 1956, mtroau- 
ced a new provision [section 14(2) (aa)] under which the 
proportionate income-tax paid by the firm, on the share ot 
income included in the partners’ share is deducted, tt 
means that the partner is not liable to pay income-tax 
°p the proportionate tax ; but it does not obviate tne 
difficulty of double taxation]. 
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Sub-clause (3). — The persons who should join in an 
application for registration have been mentioned exhaus- 
tively in this sub-clause, which incorporates the second 
paragraph of rule 5 of the Income-tax Rules. 


Sub-clause (4 ). — Under the existing provisions (rule 2 
of the Income-tax Rules), the first application for regis- 
tration has to be made within six months of the constitu- 
tion of the firm or before the end of the previous year of 
the firm, whichever is earlier, if the firm was constituted 
in that previous year. Where a firm is already registered 
under the Partnership Act or the deed is registered under 
the Indian Registration Act, the application has to be made 
before the end of the previous year. It has been suggested 
that the 30th day of June of the assessment year should be 
adopted as the last date by which an application for first 
registration should be made. But the adoption of this 
time-limit would enable the assessee to get registered an 
antedated partnership. It seems desirable that, irrespective 
of the fact whether the deed is or is not registered under 
one or other of the laws referred to above, the application 
should in all cases be made before the expiry of the pre- 
vious year. The reason is. that the assessee is claiming an 
advantage under the Act in respect of profits earned in 
the previous year on the basis that during that year the 
firm came into existence. If that is so, he must be able to 
make good that plea by a proper application made before 
the end of the previous year. If any more time is given, 
there will be ample scope for the assessee to make up his 
mind whether to get the firm registered or not and for 
that end to invent a partnership antedating the constitution 
for the entire period- and bringing into existence a docu- 
ment evidencing such partnership. 

The draft sub-clause under discussion gives effect to 
this proposal. A proviso has been added authorising the 
Income-tax Officer to entertain an application made after 
the end of the previous year in proper cases. 

Sub-clause (5). — The provision contained at present 
in the rules, requiring the application to be accompanied 
by the instrument evidencing the partnership, has been 
incorporated in this sub-clause, and it has also been made 
clear that in fit cases a certified copy of the instrument 
may be accepted in lieu of the original. 


Sub-clause (6). — The provisions contained in existing 
rule 3 of the Income-tax Rules and Form I below that 
rule, relating to particulars to be given in an application 
for registration, have been incorporated here, with changes 
intended to secure precision. 


Sub-clause (7).— Under existing section 26A (2) an 
application for registration has to be made “at such times 
as may be prescribed. The use of the word “times sugges 
a necessity of renewal of registration every year, ana 
under rule 6 of the Income-tax Rules, a fresh application 
has to be made for any subsequent year. This requireme 
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Sub-clause (2). — Does not need any comments. 

Sub-clauses (3) and (4). — These are new, but embody 
provisions which are hardly objectionable. 

Sub-clause (5). — This is new and is intended to pres- 
cribe a time limit after which the registration cannot be 
cancelled. 


Notes to clause 194 

The words in existing section 26 (1) “or a firm has 
been newly constituted” do not exactly indicate what is 
intended. The preceding words “change in the constitu- 
tion of a firm” would cover cases where the old firm con- 
tinues, in the sense that some but not all the members 
of the firm are changed. In other words, where the firm 
consists of partners A, B and C, the dropping out of A and 
B and coming in of new partners D and E would merely 
be a case of change in the constitution of the firm 1 . The 
words “a firm has been newly constituted” would, there- 
fore, appear to be redundant. They have, therefore, been 
omitted in the draft, at the same time giving a definition 
of “change in constitution” so as to indicate its exact 
scope. 

It may be added that where a firm is dissolved and a 
new firm is formed, the case can be left to be governed 
by existing section 26 (2). 

Notes to clause 195 

This is new in form, but merely provides that in the 
case of succession to business etc., of one firm by another, 
the provisions in existing section 26(2) will apply, unless it 
is a case of a change in the constitution of the firm. It has 
been inserted in this Chapter for the sake of comprehen- 
siveness. 


Notes to clause 196 

Sub-clause (1). — Existing section 44, in so far as it 
relates to firms, has been incorporated here. A reference to 
the legal representative of a deceased partner has been 
added for the sake of comprehensiveness. 1 

Sub-clause (2). — Is new and is intended to maintain 
continuity in proceedings in cases where an assessment has 
already commenced before discontinuance or dissolution. 

Sub-clause (3). — Needs no comments.' 

Notes to clause 197 

This is new and is intended to give a list of provi- 
sions specially applicable to firms, for the sake of conveni- 
ence of reference. 

1 Of, In re Gregory, and Co. (1937) 5 I.T.R. 12 (Calcutta). 

* Cf. draft clause 186 and notes thereto. 

-9 — 1 Law Com./58, 
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(b) has been replaced in the draft, by the shorter expres- 
sion ‘tax in accordance with” existing Section 17 


Sul>-clau s e (3). — Does not need any comments, since 
the drafting changes made are only consequential. 

Sub-clause (4). — This is new_ and is intended merely 
to point to the deduction in respect of tax on accumulated 
balance paid to an employee participating in a recognised 
provident fund. 6 s 

Sub-clause (5). — -This is also new and is intended to 
point to the deduction of tax in the case of amounts paid 
to an employee participating in an approved superannua- 
tion fund. 

Sub-clause (6). — This embodies the latter part of S. 
18 (2A). The earlier part of that sub-section does not seem 
to serve any useful purpose ; salary is now taxable wher- 
ever paid, and it does not seem necessary to make a special 
mention of the deduction in respect of salary payable 
to the assessee out of India by the Government. 

Notes to clause 202 

The provision for deducting the tax in respect of in- 
terest on securities has been embodied in this clause with 
the following drafting changes : — 

(i) the deduction in respect of income-tax and that 
in respect of super-tax have been stated in sepa- 
rate sub-clause for the sake of clarity ; 

(ii) as regards deduction of super-tax in respect of com- 
panies, it has been made clear that the rate appli- 
cable is that in force for a company which has 
not made the arrangements referred to in existing 
section 18 (3D). This will remove the uncertainty 
at present experienced as to the exact rate applic- 
able in such cases. (This clarification is not neces- 
sary in the case of deduction from salaries, since 
the situation of a company which receives salary is 
not likely to arise). 

Notes to clause 203 - 

The drafting changes made follow the lines of those 
roade in existing section 18(3A)'. 

__ Notes to clause 204 

The following drafting changes have been made 

(i) The position regarding income-tax and super-tax , 
has been treated in separate sub -clauses , 

1 Set notes to clause '202. 
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For the sake of clarity, the first topic has been dealt 
with in this clause, while the second has been dealt with 
separately 1 . The Proviso to this sub-section has, therefore, 
been broken up m conformity with the scheme adopted 
in the draft. 

The first proviso to section 18' (5) has been incorporat- 
ed for simplicity in the main para, of the sub-clause. 

The second proviso to section 18 (5) has been incor- 
porated in the 1st Proviso, and the words “or shareholders” 
have been added in order to cover a case where tax is de- 
ducted on .dividends under existing section 18 (3D). [The 
existing proviso does not make any specific mention of 
shareholders, presumably for the reason that existing 
section 44E (5) defines securities as including stock and 
shares.] 

The third proviso has been embodied as the 2nd pro- 
viso. 

The other drafting changes are consequential. 


Notes to clause 208 

This embodies existing section 18 (6) with a small 
drafting change converting the .passive voice used in the 
existing section into the active voice. 


Notes to clause 209 


Existing section 18(7) has been embodied in this 
clause with the following changes : — 


(11 It has been made clear that in the case of deduc- 
tion of tax on dividends under existing section lo 
(3D), the principal Officer as well as the company 
can be treated as in default. This clarification has 
been considered desirable in view of the fact tha 
the existing section 18 (3D) uses the expression 
“person”. 

(2) Since- existing section 46 (1) relating to the imposi- 
tion of penalty by the order of the Income-tax 
Officer is in the draft proposed to be replaced y 
provision for automatic running of interest, t 
proviso has been suitably altered. 


(3) Sub-clause (2) has been newly added for tmpobj 
ing a first -charge upon the assets °f the p 
deducting tax, if it is not paid into the tre *^ 
office after deduction. The intention is to ensure 
speedy transmission of the amount deduc 
that the amount may not lie in the custody 
person deducting it 3 . 


’ See Chapt-r on Tax deemed to have been paid on div.dends. 
8 See clause 230(1). 

8 Cf. Section 123 (6) of the (Canadian) Income-Tax Act, 1948. 
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Sub-clause (2).— Income subject to advance tax has 
been described here, arid for the sake of accuracy it has 
also been made clear that capital gains are not included in 
that income. Though existing section 18A (12) has been re- 
tained in the draft 1 , it appears desirable to make this clari- 
fication at this stage also. 

Sub-clause (2). — This is new, but is intended merely to 
enable the use of the shorter expression “income subject 
to advance tax” and “advance tax” in the subsequent 
clauses. 

Sub-clause (3). — This is new and is intended to pro- 
vide that advance payment of tax will, so far dividends 
are concerned, apply only for super-tax. So far income- 
tax is concerned, it is the company which is deemed to 
have paid the tax, and advance payment should not apply 
tor income tax on dividends. 

Notes to clause 216 

The concept that advance tax is payable where the 
total income of the assessee exceeded a cer'.ain limit, or 
is likely to exceed a certain limit, has been embodied in 
this clause; for the sake of comprehensiveness, the case 
dealt with in existing section 18A (3) has also been referred 
to here. 


Notes to clause 217 

The mode of computation of advance tax has been dealt 
with in this clause. For the sake of facilitating the pro- 
per understanding of the method to be adopted, the pro- 
cess has been divided in various steps. Thus, the first step 
is the ascertainment of the total income of the latest pre- 
vious year assessed. This having been ascertained, the 
second step is to find out how much of that total income 
tails under the category of income subject to advance tax. 
that having been done, the next step is to actually compute 
the tax on the income subject to advance tax by applying 
the average rate of tax. The result arrived at is the amount 
°f the advance tax. 

There are, of course, two special situations, which re- 
quire mention. One is, the situation where a non-resident 
chooses to adopt the method of taxation on the basis of the 
iQ^-1 wor W income. This is contained in existing section 
*°A(l)(a) main para, latter half, and has been embodied in 
the draft sub-clause (b). The second situation is that in 
which the assessee sends an estimate of his total income 
. c. Here the tax is calculated with reference to the total 
io C A 0me so estimated. This follows from existing section 
!°A(2) and (3) and has been incorporated in sub-clause (3) 
ln the draft. 

. Section 18A(l)(a), 2nd Proviso, has been incorporated 
ln the Explanation. 


1 See draft clause 228. 
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(ii) The proviso to the existing sub-section provides for 
payment of 6 per cent, simple interest. In view 
of the fact that the rate of interest in the other 
sub-sections of -section 18A is now reduced J .o 4 per 
cent' the rate has, in the draft, been reduced to 
4 per cent, in this case also. 

Notes to clause 222 


Sub-clause (1). — Existing section 18A(5) relating to 
interest payable by the Central Government on tax payable 
in advance has been embodied here. The sub-section, as 
amended in 1953, raises a difficult question of interpreta- 
tion. The main part of the sub-section provides that inte- 
rest should be paid (at 4 per cent.) on any sum paid after 
1st April, 1955, “from the date of payment to the date of 
the provisional assessment” or to the regular assessment 
as the case may be; but the second proviso, inserted in 1953, 
says that for the period beginning with 1st April, 1952, the 
interest is payable from the beginning of the next finan- 
cial year to the date of the regular assessment. . There is 
thus a change as regards the period for which interest is 
to be paid. Another change made in 1953 is as regards the 
amount on which interest is payable. While the main para, 
provides that interest is payable “on any amount payable 
in accordance with the provisions of this section ............ 

and paid accdrdingly”, the second proviso, inserted in 195.5. 
provides that for the period beginning with the 1st April, 
1952, interest is payable only on the amount by which the 
aggregate of the instalments paid during the financial year 
in which they are payable exceeds the tax under the regu- 
lar- assessment. ' 


Now the question is, whether, these changes inserted 
by the 1953 Act in the shape of the second proviso are to 
govern the whole of the post-1952 period; or whether they 
are to apply only in respect of the post-1952 and ure-J.9 
period. If the second proviso is taken as j 6 

main para, the former view is correct. If, on the other - 
the proviso is taken as limited to the period between 
and 1955 (on the theory that a proviso is not to replace me 
main section), the second view can be supported. 


The main draft of the clause under discussion embodies 
the former view, which seems to be the prevailing • 
But, if the latter view is adopted, it can be given 
by the alternative draft given below : 


Alternative draft 1 

(1) The Central Government shall pay simple interest 

...at four per cent, ner annum on any amount P y 

able as advance tax in accordance wit h the provisio s 

1 See existing section 18A (5), item (ii) and section 18A (6), 1st Pr 

in a alternative draft is intended to “corporate the v.ewjjh does n0t 

*8A (t), 2nd Proviso, is applicable only for the period 1952-19-<a ana 
override the main sub-section. 
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(iii) under-estimate, where estimate is necessary 
under section 18A(3) — Section 18A(8j; 

(b) If there is a deliberately false estimate of the in- 
come, the assessee may also become liable to a 
penalty under section 18A(9)(a); and similarly, if 
there is a failure without reasonable cause to file 
an estimate when required under section 18A(3), 
the assessee is also liable to pay a penalty under 
section 18A(9)(b); 

(c) in cases where the aspect of estimate is not mate- 
rial and the emphasis is. on non-payment of ad- 
vance tax due either by virtue of an order under 
section 18A(2) or section 18A(3), interest can be 
charged under section 18A(8) and the assessee is 
also liable to be dealt with under section 18A(10). 

Sub-clause (2 ). — This is new. It seems desirable to 
make it clear that section 18A(6), 3rd and 5th Provisos, ap- 
ply to interest payable under this section. Hence this sub- 
clause. 


Notes to clause 226 

This clause does not need any comments. 

Notes to clause 227 

The drafting changes are very minor and do not need 
any comments. 


Notes to clause 228 

Existing section 18A(12) has been embodied here, and 
for the sake of clarity it has also been provided that the 
expression “total income” occurring in the previous 
clauses should not include capital gains. Even though the 
clause dealing with incomes subject to advance tax ex- 
cludes capital gains, the general provision has been repeat- 
ed here for convenience. 

Notes to clause 229 

General. — The provisions relating to recovery of i-ax 
by the Department, contained in the present sections 45 an 
46, have been broken up for the sake of simplicity into va 
rious clauses in the draft. The general provision relating 
to dates etc. of payment is placed first; the penalty pro . i- 
sions contained in existing section 46(1) is placed next, 
follow the various modes of recovery, namely, 

(1) certificate, 

(2) other modes of recovery. 

(3) recovery by the State Government, i 

(4) special provisions for recovery of Indian tax m 

Pakistan and vice versa. 


1 Set draft clause 215 (1). 
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the date of default to the date of payment, and does away 
with the necessity of any express order by the Income-tax 
Officer. It would also reduce the number of appeals. 

Under the scheme adopted in the draft, existing sub- 
section (1A) becomes unnecessary and has been omitted. 

.Sub-clause (2). — This is intended to provide 1 that if 
arrears are paid within three months, the interest levied or 
leviable on the arrears will be remitted. 

Sub-clause (3 ). — Does not need any comments. 

Notes to clause 231 

Existing section 46(2) provides that the Income-tax 
Officer may forward to the Collector a certificate of arrears 
and the Collector shall then proceed to recover the amount 
“as if it were an arrear of land revenue’’. Since the law re- 
lating to recovery of land revenue varies from State to 
State, it seems desirable to 'state the permissible modes of 
recovery in the Act itself. Sub-clause (1), therefore, enu- 
merates these modes, which are taken from the Code of 
Civil Procedure. 

The proviso to existing section 46(2) lays down that 
the Collector shall, for such recovery, have the powers o 
civil court also. Since the various modes of recovery ai 
being listed in the clause itself, this proviso becomes un- 
necessary and has not been reproduced in the dratt. 

Sub-clause (2). — Does not need any comments. 


Notes to clause 232 

This is new. There are some doubts as to the Collector 
to whom the Income-tax Officer can send the ce , . 
referred to in section 46(2). The draft clause provides thm 
the Collector within whose jurisdiction the assessee ~ 
on his business etc., or resides or has any proper y, 

approached. 

Sub-clause (2). — Provides for the procedure , w ^ re Sf 
Collector to whom the certificate- is initially sent is 
to recover the arrears. 

The explanation makes it clear that the CoHector of a_ 
district in India can be approached (even id the 

Wet is situated in other State). (This would avoid me 
Tippocoif,, i q -nr nr*p dure under tn 


enue Recovery Act (1 of 1890). Additiona ii ec t ors ” 
ave also been included in the definition of 0ro vi- 

3 difficulty was experienced having regard - That 

ions of the General Clauses Act definmg CoHector.^n 
efinition. if strictly construed, would not include a 
onal Collector. 

1 Cf. section 495 (2), U. K. Income-tax Act, 1952. 
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Notes to clause 236 
Does not need any comments. 

Notes to clause 237 
• Does not need any comments. 

Notes to clause 238 ■ 

Does not need any comments. 

Notes to clause 239 

This clause does not need any comments. 

Notes to clause 240 

Existing section 47 has been incorporated here. The 
only addition made is the reference to the provision corres- 
ponding to section 18A(9) for the sake of comprehensive- 
ness. 


Notes to clause 241 

Sub-clauses (1) to (3). — Do not need any comments. 

Sub-clauses (4) and (5). — These are new. Since there 
are many ships or aircraft which carry passengers outside 
India, it seems desirable to require the owners of the air- 
craft or ships etc. to furnish a list of the persons who travel- 
led by the ship etc. in the preceding months. In the absence 
ot any such provision it becomes difficult to put into force 
the provisions of section 46A(2), since the Income-tax 
authorities have no information in their possession as to the 
persons who travelled in the ship or air-craft belonging to 
ne person concerned against whom section 46A(2) is direct- 


Sub-clause (5). — Provides that the liability enforceable 
agamst the owners etc. of such ships etc. will not be en- 
orced after two years of the date on which the list is filed. 
*• § lves a concession and will ensure the prompt filing o 
such list. 

Sub-clause (6). — Does not need any .comments. 


Notes to clause 242 


time limit for commencing recovery proceedi g 
h or- 31n ^ * n the existing section 46(7), has been dealt w 

J?? T the sake of simplicity, the limit has been ■ 
m all cases ( vide the proviso in the draft) as 

Un2 Cin| L from the last day of the financial year concerned. 
_ ,. er this scheme, it becomes unnecessary to rep 
section 46(7), 2nd Proviso. 
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raised in refund proceedings is unnecessarily put in the 
same section in sub-section (4). An attempt has, therefore 
been made, in the draft, to separate these various topics. ’ 

Clause 247— The following drafting changes have been 
made in existing section 48(1) : — 

, i wor ds “an}' individual, Hindu undivided 

tamiiy etc have been replaced by one word “person”, 
-nstmg section 3, as proposed in the draft, uses only the 

fimd V £nd 1S - felt that the ri e ht ^ claim re- 
ScaSnfi^ co-extensive with the liability to tax. In 

n ; n S hS-? te Governme , nts ’ 11 ma y d e pointed out, there 

IS d Drohlbltinr) t~r . _ i r ,•» 
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(m) Other changes are minor. 
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refund claims within three months. In view of this, , it is 
obvious that normally the refund applicatmns are dis Jposect 
of, (at any rate at present) within a pericdof b pr0 vi- 
The Department will not, therefore, be affected by a P 
sion for payment of interest. The provision is wtenflw 

only to make sure that the re P re ^ nta J; 10n artrn p nt WO uld 
Taxation Enquiry Commission by the Departm ,o l0 
invariably be followed with no exception. , d j sposa i 
pay interest will act. as an incentive for an early disposal 

of the refund applications and allay ie sa i Q £ re _ 
assessees that there might be delay m the P 
fund applications. 1 

Noies to clause 253. 

The only change is the addition making 
the effect that the Income-tax Officer s • sessee _ 
an adjustment under this section, mtimat 

CHAPTER XXI. 

APPEALS AND REVISIONo. 

Notes to clause 254. 

General. 

The provisions of the Act re ^ing a P^ 33j 33 A, 33B, 
sions are scattered in existing secti ’ w jth reference 

66A and 67A. Existing section 66, < dean is a i s0 in 

from the Appellate Tribunal to th 6 are> als0 provi- 
a sense, connected with appeals. gections 58B(i) and 
sions authorising appeals in exis s 
61(3), proviso to clause (b). 

. br ; ne all these previsions 
An attempt has been made to ? n “ s cilitate their proper 
together in this chapter. _ In on d been arranged accor- 

understanding, the provisions appeal lies. Thus, ap 

ing to the authority to which to P the Appellate Assis- 
peals, from the Income-tax O , firstj under one g r °up 
tant Commissioner are dealt wi Appe llate Assistant 

Appeals from the decisions separate group and so • 
Commissioner are dealt with P p laced in a ^ epa j 

Provisions regarding reva ! l 1 r ° n ^ isions are placed at the en • 

group, and miscellaneous provisions f 

i nnnppl is allow 
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(vui) A new provision authorising appeals in respect of 
orders under existing section 35 has been added. 
It is desirable' to allow appeals from such orders 
passed by the Income-tax Officer, particularly since 
an order under section 35 may aggrieve an assessee 
who desires rectification. 

(ix) The various orders relating to interest under exist- 
ing section 18A have also been made appealable in 
the appropriate cases 1 2 3 . 

(x) The sections under which a penalty can be imposed, 
have been described more elaborately in order to 
make the position regarding appeals from such 
penalty clear. 

(xi) The following orders have been made appealable: — 

(i) an order passed by the Income-tax Officer on an 
assessee’s application for withdrawal or cancella- 
tion of a certificate. 

(ii) order passed by the Income-tax Officer refusing 
any assessee’s request to treat him as not in de- 
fault, in view of an appeal. 

Notes to clause 255 

This embodies existing section 30, sub-section (1), 2nd 
Proviso. The language has been slightly simplified. 

The first Proviso to section 30, sub-section (1) deals 
with an appeal against an order under existing section 46 
(1). This has been omitted as unnecessary in the scheme 
adopted in the draft’. 

The third Proviso to section 30, sub-section (1), prohibit- 
ing an appeal by a shareholder, in a company in respect of 
which an order under existing section 23A has been passed, 
has also been omitted as unnecessary, since, under section 
23A as amended up-to-date, the income of a shareholder is 
not affected directly and the question of his being aggrieved 
by any such order does not arise. 

Notes to clause 256 

No comments are needed. 

Notes to clause 257 

Sub-clause (1).— Does not need any comments. 

Sub-clause (2).— Existing section 30(2), dealmg with 
the time limit within which the appeal may be presented 
from the order of the Income-tax Officer, describes in an 
elaborate manner the date from which the time limit is to 
be counted. It does not appear to be necessary to have such - 

1 Cf. T. t.t. C. Report, 1948 para. 2 r 4, page 113. 

2 Vide draft clause 214 ( T ) and Explanation. 

3 See notes to draft clause 254. 
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It has been held that an order by the Appellate Assis- 
tant Commissioner, holding that there was no sufficient rea- 
son for excusing delay in filing an appeal and rejecting the 
appeal as time-barred, is an order under section 31, and an 
appeal lies from such order'. It has been observed that, 

“If the- appeal is dismissed as incompetent or is rejected 
as it was filed out of time and no sufficient cause 
was established, it results in an affirmation of the 
order appealed against.’’ 2 


To cover such orders, para, (c) has been added in sub- 
clause (1). (No such addition is considered necessary m the 
section dealing with appeals to the Supreme Court, since 
the language of the relevant provisions for these appeas 
is not likely to raise the question that arose with refere 
to the appeals from the Appellate Assistant Commissioner). 


Notes to clause 261 

Sub-clause (1).— The time limit for filing an appeal from 
the order of the Appellate Assistant Commissioner is, a^ 
present, dealt with in section 33(1) and 33(2). f 

been combined in this sub-clause without any g 
substance. 


Sub-clause (2).— Does not need any comments. 

' Notes to clause 262 

The form of appeal etc. has been left to be prescribed 
by rules made by the Supreme Court. 

Notes to clause 263 

This clause deals with the d e K°£ dUre ° f ‘ he 

High Court. No detailed comments are need . 

As to rules by the Supreme Court, see notes to the 

relevant draft clause . 

Notes to clause 264 

This clause does not need any comments. 

Notes to clause 265 
. , c fViat a copy of the appellate order 
This clause provides that a <- assessee also besides 
of the High Court shall be sent t ^ Assista nt Commis- 
the Commissioner and *e w speedy implementation of 
sinner. This will encourage tne sp 

the High Court’s judgment ______ 

~FTt. (i 95 6)-=9 -TR. 607S.C • 

1 Mela Ram and Sons vs. ■ ■ ITR-Ij *»• 

? C.I.T. vs. Shahzadi Begum (i95- } 21 ‘ 1 K 
3 Draft clause 277- 
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clause*. 
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Notes to clause 271 


i Compare editing ««.on 4 
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Notes to clause 272 


General 

The power of revision by the Commissioner at the 
instance of the assessee is at present dealt with in exis 
ing section 33A(2). Existing section 33A(1) is also mainly 
meant for cases where revision proceedings are start 
passing orders not prejudicial to the assessee.. 1 ie e 
no harm if both these sections are. combined m one sec- 
tion. Some of the provisions contained m these two 
tions are common to the proceedings under the 
tions. An attempt has, therefore, been made to 
them in this clause. No change of substance % . 

from such combination, since, wherever necessary a disti - 
tion has been drawn between J revision at th £ ommis _ 
the assessee and a revision at the instance oi 
sioner. 

Sub-clause (1). — Only verbal changes have been ma 
apart from the change discussed above. 

Sub-clause (2).— Is new and self-explanatopy. 

Sub-clause (3).— Existing section 33A(1), Provi 
has been incorporated here. 

Sub-clause (4) — . , » „__ r 

It has been made clear' that the ^municated to 

runs from the date on which the order is know 0 f it. 
the assessee or on which he othervvis f rom the date of 
Existing section 33A(2) counts limitation from the a 
the order, which might cause hardship m some cas 

Sub-clause (5).— Existing section S A [b)’ and* V (c)°have 
and (b) and section 33A(2), Provisos (hi! hag not be en 

been embodied here. C ^ se l v ^ragraphs P (a) and (b), while 
made are dealt with m draft j ea j t with in para- 

the case where an appeal is pending is oea 

graphs (c) and (d). - has bee n made 

The existing wording “the oraer. • since it does not 
the subject of an appeal is n 1 or a decided appeal, 

show whether it deals with a P ^ords will apply both 

The draft makes it clear that these ^ ^ case where 

in a case where the appeal is P merits. Cases wher 

the appeal has been disposed of on j otherwise than 

' the High Court has disposed of the PP ^ of the purview 

on merits should not, .it - > ’ a f po wers. 

of the Commissioner s revisio JP ^ — * 

Sub-clause ^ ^ any corame nts. 

Explanations 1 and 

Motes to clause 27 J . . 

^ oie . earn and of existing 

embodied here 

section 66A(3), 1st . 

i n simplified langu g 

1 See also notes to clause 269. 
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issued by the Income-tax Officer (requiring him to furnish 
particulars relating to securities), “he shall be liable to a 
penalty” etc. The words “he shall be liable to’' have, m 
the draft, been replaced bv the words “the Income-tax Offi- 
cer may direct that such person shah, pay” etc. This vil 
secure uniformity with existing section 28 (1), mam para. 

Notes to clause 280 


General. 

The constitutionality of section 28(l)(c) has been up- 
held by a Division Bench of the High Court of Madras The 
attack on the validity of this section in that case was 
on the , argument that under sections 28 and 0l 'r“> Fy 
Inspecting Assistant Commissioner has a choice as , 
ther a penalty should be levied on the assessee o 
the assessee should be prosecuted under sectio - . ^ 

course to be pursued by the. department is, t ' J 

left to the unfettered discretion of the Inspe idance an d 
Commissioner and the enactment gives , tbe 

Drescribes no standard. This argument was ] tbe 

High Court, which observed that section 28(4) I w as «j e 
nature of a concession and there was no <4 g - t g ec _ 

14 of the Constitution being attracted to bb Justice 

tions 51-52 had been enacted for vmdic g P debbera t e 
and for the punishment of the offende ted for the 

infraction of the law. while section 28 is enacma^i^^ 
purpose of rendermg evasion unpro ^ attemp t e d 

to the State compensation for damage overla ^. but eve n 
evasion. The two sections do not alw _ y e the two 

where there is overlapping m a c ° n me time, but for 

remedies could have been taken remedies are not 

the provisions of section 28(4 Th too rein ^ q{ q 

m their nature mutually exclu ^ a f section 2 8(4) does 
concession to the assessee in t 

not alter the situation. • j OT . or i 

In view of this pronouncement^f ^^^"but sec- 

necessary to disturb the subs separate section, in order 
tion 28(4) has been made into a sepai 

to bring out its true function. i s0 

The words “in the course t of any P™ c | e above . The 
came up for consideration i ‘ ctice is. that when an In- 
High Court noted aS sessee has concealed his 

come-tax Officer finds that conC ealed income, adds i 
income etc., he on the entirety of 

to the income returned an a ssessment ordered. At 

the income as thus determined in his asse ^ to show 

the same time he ., iss, i b s nu i d no t be levied under sect 
Sm an 5 7 (l) the assessee may not have ^ 

an^no*final conclusion is reached at ta^s and 

ment is . * 

1 Sivzaimnalha Meopmar end Sons '• 

(«955) =8 1’ ’R- 601. 
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the draft, been placed in the Chapter relating to collection 
and recovery of tax. 1 

The proviso to this sub-section has been placed in the 
'latter half of this clause, with verbal changes which have 
been made in order to elaborate the provision and make 
its understanding easy. 

Notes to clause 283 

Sub-clause ( 1 ). — The words “or the other person on 
whom the penalty is sought to be imposed”, have, in the 
draft, been added to existing section 28(3), in order to make 
the provision comprehensive. 

Sab-clauses (2) and (3). — No comments are needed. 

Notes to clause 284 

No comments are needed as to the drafting of this par- 
ticular clause. 

As to the attack on the constitutionality of section 28 
read with sections 51 and 52 of the existing Act, see notes 
.to the clause incorporating section 28(1)'. 


CHAPTER XXIII 

OFFENCES AND PROSECUTIONS 
Notes to clause 285 

This clause does not require any comments. As to the 
constitutional position reiatmg to existing sections 51 ana 
52 read with existing section 28(1) and section 28(4), see 
notes to the clause incorporating Section 28(1). 

Notes to clause 286 

T , feting section 52 provides that if a person makes 
, , fitment in verification under certain sections, he 
a false state 1 ^ The existing section gives a long 

should be P u ” sections under which verification is made; 
list of the various se £ ar to be necessary to give a list of 
but it does nor, 

such sections. _ 

.. under any provisions of the Act should 

Venficati within the p urv i e w of this section. The flaw 
obviously com in g a list is that the list may not be exhaus- 
inherent m ^ m ° reove r, require to be amended whenever 
tive and may, troduces a new section requiring verifica- 
an amendment^ clause, therefore, uses the words “any veri- ‘ 
ti°n- T l ,nder this Act”. 

fication Notes fo daiiss 2g7 

, co mmen ts are neede d. 
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really mean that the proportion of employees employed out- 
side India should not exceed 10%. The wording -has, there- 
fore, been altered to bring out the intended meaning. 

Other changes are consequential on the breaking up of 
section 58C into conditions and provisions for relaxation. 

Sub-clause (2). — Existing section 58C(1), (b), proviso, 
refers to the National Service (European British Subjects) 
Act, 1940 and the National Service (Technical Personnel) 
Ordinance, 1940. These references have been replaced m 
the draft by the words “any law for the time being in 
force”, which are more comprehensive. 

Other changes are consequential. 

Sub-clause (5).— The changes made are consequential 
on the breaking up of section 58C and combining of section 
58C (d), Proviso and latter part of section 58 C (1) (g). 

Sub-clauses ( 4 ) and (5). — No comments are. needed. 

Notes to clause 292 

No comments are needed. 


Notes to clause 293 

This is new. Sums paid by the employer as contribu- 
tions towards a recognised provident fund should be allow- 
ed to be deducted in computing the employer’s income.- 
Hence this clause. 

Notes to clause 294 
No comments are needed. 

Notes to clause 295 
No comments are needed. 


Notes to clause 296 


n ami— Existing section 58G, sub-section (2), has 
Lreneru - clause. The proviso has been express- 

men embodied l m i sub _ section . 

:d as an item ot me 


_ ,■ „ >sfiG(2) talks of exemption from the payment 
• Section ^ says that tbe accumu i a t e d balance shall 
of income- £ rom the computation of the employee’s 
be ^ jt is thus a case of total exclusion and has 
SStSSf" in the draft. 


c far as super-tax is concerned, the exemption in sec- 
- r°/?G (2) was originally applicable to super-tax also, 

tl0 f ? w0 rds “and super-tax” were omitted by the Indian 
r nine-tax (Second Amendment) Act, 1933 (18 of 1933). 

reason for removing these words from this sub-section 
^parently was that the exemption for super-tax was' dealt 

— exiting section 58R, main para, middle portion. 
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The provision in question was enacted only to make 
an adjustment necessitated by the course of legislation 
(see hote below), and hence the aspect of payment receives 
a higher emphasis compared with the aspect of liability. 

The Provident Funds Chapter was introduced in 1929. 
Section 58E -provided for the inclusion of the annual ac- 
cretion in the total income. Section _ 58F exempted the 
annual accretion from income-tax, subject to certain con- 
ditions. Though the intention of the legislature was, thus, 
to assess the annual accretion to super-tax, by the omission 
of section 58F from the sections not applicable to super-tax 
mentioned in section 58, the provisions of section bo* 
came applicable to super-tax. The annual accretion, the e- 
fore, remained exempt from super-tax also up to 

The legislature noticed this defect in 1933 “ltaneoSv 
it by including section 58F in sectl °j? r 5 ^ S ma de not 
section 58G (1) was introduced and 58G (2) was made no 
applicable to super-tax. The resulting position is _ 

the accumulated balance is exempt from pay , bas 
tax, the employee receiving the accumul at d naid ' be t_ 
to make good the super-tax that he wou d e P 
ween 1929 and 1933. 

Notes to clause 298 

Existing section 58H has b | en ^fth^accumulat- 

tion provides that at the tame of Pg® £ J a m a ny income- 
ed balance, the trustees shall deduct ^ require- 

tax payable under section 58G 4iere sec t io n .... 

ment is concerned, the words in c s make 

[58G (3)] applies,” have been added m th< . liabi . 
it clear that deduction is permissible only wnere 
lity for payment of tax has arisen. 

The existing section f ^ r *® r r P ta °x payable 0 ^ an' em- 
tion of any income-tax a , n f pr s ^ e ‘ d u n de? section 58J (3). 
ployee’s total income as determined ^? ntel]igible . Section 
This requirement does not app 0 f payment of 

58J (3) does not really apply at the time £ onfincd to 

accumulated balance to the . ^ sums transferred 

the taxation, at the time of r gu r g CO g n jsed provident 
to the employee’s account m the ^ recogn ed ^ ^ 

fund. This requirement has, thereiore, 
draft. 

Notes to clause 299 . 

Existing section 5 8 J -^"hasPbeen^n corpora ted in the 

section (4) .of that f e Sion of Conditions’, 
clause dealing with relaxation vi 

No other comments are needed. 

Notes to clause 300 

No enmments^ are needed. _ — ' 

291 (5)‘ 

31—1 Law Com ./5 8. 


Notes to clause 301 

„o comments ^needed ^ ^ 

No comments arched ^ ^ 

No comment om needed 

NO comments ate needed ^ 
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Sub-clause (3).— -This is new and has been added to 
secure uniformity with the corresponding provision relating 
to recognised provident fund— see existing section 58C (2). 

Notes to clause 308 

It has been made clear that the application for ap- 
proval is to be made to the Income-tax Officer by whom 
the employer is assessable. 

The word “year” has been replaced by the expression 
“assessment year” or “previous year”, as considered appro- 
priate. 

Notes to clause 309 

General. — Existing section 58R and 58S have, for the 
sake of clarity, been broken up so as to deal separately 
with the following : — 

(1) Income from investment. 

(2) Employer’s contribution — deduction for. 

(3) Employee’s contribution — when exempted. 

(4) Contributions paid to the employee — when deemed 
to be income. 

(5) Deduction of tax on contributions paid to an em- 
ployee. 

Existing section 58R, relating to exemption in' respect 
of superannuation funds, combines a number of provisions. 
These provisions embody exemptions falling under various 
categories. For example, the opening lines direct that in- 
come derived from investments of such funds shall be “ex- 
empt from payment of income-tax” ; while the subsequent 
lines provide that “any sum paid by an employer by way 

of contribution shall be deducted in computing the 

income ” It is obvious that the first exemption is 

in the nature of an exclusion from total income, while the 
second is a deduction for expenses. In order to bring out 
clearly the nature of the various exemptions contained in 
existing section 58R, its various portions have, in the draft, 
been allocated to various clauses according to the topic 
dealt with, thus — . 

• (i) the opening lines relating to income from invest- 
ment etc., have been embodied in this clause. 
That provision applies in respect of super-tax 
also under existing section 58. The provision is 
more in the nature of exclusion from total 
income and should be treated on the same lines 
as income received by trustees on behalf of a 
recognised provident fund, see existing section 
4, sub-section (3), item (ix) ; 
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Notes to clause 312 

'Existing section 58S (1) provides that where any con- 
tributions are “repaid”, to an employee, the amounts so 
repaid shall be deemed, for the purpose of income-tax, the 
income of the employee for that year. The words “repaid” 
would, at first sight, seem to suggest that it is only the em- 
ployee’s contributions that are intended to be covered by 
these words. But it seems that the employer’s contribu- 
tions should also be covered, because there does not appear 
to be any reason for excluding employer’s contributions ; 
the word “repaid” was probably used in a wider sense. 

The sub-section does not make any exception for con- 
tributions repaid on death or termination of employment. 
Existing section 58S (2) however shows that payment of 
contributions to an employee on death or termination of 
employment does not come within the scope of this section. 
The two sub-sections should run in harmony with each' 
other. 

The language of the provision has, therefore, been 
altered on these lines. 

The words “of that year” have been replaced by the 
words “of the previous year in which it is so paid to him”, 
for precision. 

Notes to clause 313 

As pointed out in the notes to the clause correspond- 
ing to existing section 58S (1), section 58S is intended to 
apply to contributions both of the employees and of the 
employer 1 . The necessary change has been made in this • 
clause also. 

Notes to clause 314 

No comments are needed. 

Notes to clause 315 

No comments a?e needed. 

Notes to clause 316 

Existing section 58V has been embodied here with the 
following changes : — 

(1) It has been made clear that the information is to 
be supplied by the trustee to the Income-tax Offi- 
cer within “not less than- twenty-one days”. This 
will avoid the raising of any question as to what 
is meant by the words “within twenty-one days”. 

(2) Clauses (a), (b) and (c) of this section, which ela- 
borate the particulars that will be required by 
the Income-tax Officer, have been omitted, as the 
rule-making power now conferred 1 enables rules 
to be made on these matters. 


'See notes to clause 312. 
'Vide draft clause 317. 
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CHAPTER XXVI 
MISCELLANEOUS 
Notes to clause 819 

This is new. It seems desirable to make it clear that 
income once charged to tax should not again be charged 
to tax in the hands of the same person. This safeguard 
seems to be necessary, in view of the fact that an item of 
income may be chargeable either on the basis of its ac- 
crual or on the basis of its having arisen or on the basis 
of its actual receipt, within a particular period. In other 
words, the chargeable periods may vary according to the 
basis on which the tax is sought to be assessed. 

Notes to clause 320 

It has been made clear that even in the case of a local 
authority or company, service may be made on its princi- 
pal officer. The definition of “principal officer” is applicable 
to local authorities and companies also. 

Notes to clause 321 

Sub-clause (1). — This is new. Since the family will 
not be in existence after partition, a provision for service 
of notices in respect of proceedings pertaining to the 
disrupted family appears to be necessary and has been in- 
• corporated in this sub-clause. The Supreme Court has held’ 
that in such cases the notice need not be given to all mem- 
bers. This view has been followed in the draft, treating, 
however, a notice under section 34 in a different manner 1 . 

This draft sub-clause will apply only where an order re- 
cording a finding of total partition is passed. In cases of par- 
tial partition, the family continues in respect of undivided 
property; (if the partition is partial as regarding persons, 
the remaining members will continue joint); and notices 
can be served in the usual manner, and, no special provi- 
sion is necessary to the effect that the notice* in such cases 
must be served on all the members of the family. (In 
cases where some of the members went out of the family, 
the members so^ separated must of course be served. But 
this need not be provided for). 

Sub-clause (2). — This is new and is intended to provide 
for the service of notice in the case of a dissolved firm or 
association. 


Notes to clause 322 

This clause does not need any comments. 

1 Laxmi Narain Bhadani V. CIT , (1951) 20 TTR. 594(SC). 

• Cf. T. T. I. C. Report, 1948 , page 155, paragraphs 351, 35 2 - 
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Sub-clause (4)— Under existing section 61 (3) the powe 
to take disciplinary action against persons “other than law- 
yers or accountants subject to their respective professiona 
bodies”, is vested in the Commissioner. It is proposed t< 
transfer these powers to an authority whose constitutor 
would be laid down in the rules'. The present provisior 
authorising appeals to the Central Board of Revenue will 
of course, continue. 

Sub-clau$e (5) — is merely a transitional provision. * 

Notes to clause 325 

No comments are needed. 

Notes to clause 326 

No comments are needed. 

Notes to clause 327 

No comments are needed. 

Notes to clause 328 

The word “year” has been replaced by words “assess- 
ment year” for precision. In addition to income-tax, super- 
tax has also been added for the sake of precision. 

Notes to clause 329 

Sub-clause (1). — It has been made clear that the rules 
will be published in the Official Gazette. 

Sub-clause (2). — Paragraph (c) is new and is intended 
to empower the Central Board of Revenue to make rules 
(i) for the registration of Income-tax Practitioners who 
are not lawyers or accountants and (ii) for the constitution 
of an authority to take disciplinary action against them’. 

The changes made by the Finance Act, 1958, have been 
given effect to. Further, a provision for rules regarding 
income-tax verification certificates has been added, since it 
is felt that a statutory provision on the subject would be 
useful. 

Sub-clause (3) — does not need any comments. 

Sub-clause (4) — has been brought into line with recent 
legislative practice. 

Existing section 60. 

Existing section 60(1) authorises the Central Govern- 
ment to make exemptions, reduction in rates or other modi- 
fications regarding income-tax in certain cases. Sub-section 
(3) of that section, however, provides, that after the com- 
mencement of the Indian Income-tax (Amendment) Act, 


1 Cf. the Amendment Bill that was introduced in 1951 (which was allowed 
to lapse), piinted in ( 1951 ) 28 I.T.R. 46, 47. 
a Vide notes to draff clause 324 ( 4 ). 
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Section 2 of the Australian Income-tax and Social Ser- 
vice Contribution Assessment Act, 1936-1953, while repeal- 
ing the enactment concerned ( vide the main paragraph), 
provides ( vide first proviso) that the Act repealed by this 
section, shall continue in force for all purposes in connec- 
tion with income-tax payable for any financial year prior 
to the financial year commencing on, the 1st January, 1936. 

[It may be noted that the saving embodied in the 
various Acts referred to above varies in each Act. Thus 
the Indian Acts i.e.. Finance Act, 1950 and the Act relating 
to Jammu and Kashmir, save the old law for levy, assess- 
ment and collection of tax etc. The U.K. Act saves the old 
law for tax. The Australian Act saves the old law “for all 
purposes”.] 

(3) Another alternative would be, not to “repeal” the 
existing Act, but to provide that it “shall cease to apply”. 
(A clause framed on these lines would not of course, attract 
the provisions relating to repeal in the General Clauses Act 
and they will have to be specifically incorporated in .the 
repeal clause). 

A precedent for this will be found in section 130 of 
the Canadian Income-tax Act which, instead of effecting a 
specific repeal, merely provides that provisions of the In- 
come-tax War Act (i.e. the earlier Income-tax Act of 
Canada) “are not applicable to taxation years after the 1948 
Taxation Year”'. 

Title I, sub title A, section 1, U.S.A. Internal Revenue 
Code, (U.S.A. Statutes 1934 Part I p. 683) provides that the 
provisions of the new Act shall not apply to assessment 
years commencing prior to 1st January, 1934, and income- 
tax for assessment years prior to that date shall remain 
unaffected by the new Act and shall continue to be govern- 
ed by the applicable provisions of the old Act. 

If this third alternative is adopted, notifications and 
orders etc. can be issued under the old Act on all matters 
in respect of assessment years prior to the commencement 
of the new Act. 

(It may be stated here that the repeal clauses in 
section 53 of the Indian Income-tax Act, 1918 (7 of 
1918), section 8 of the Indian Income-tax Act, 1920 (19 of 
1920) and section 68 of the Indian Income-tax Act, 1922 (11 
of 1922) might not be very helpful in drafting the repeal 
clause. These Acts straight-away repeal the old Act and 
add that such repeal shall not affect the liability of any 
person to pay any sum due under the old Act.) 


1 Hence, assessments in Canada still confnue fo be made nnd (I s-u'n 
litigated and under the old Act in respect of pre-lSiB income. Vidi inxeon. 
Income-tax Law, 1959, Second Supplement- 
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Rule 5 


The changes made are all of a drafting nature, and do 
not affect the substance of the existing law and practice 

Para (a) —The existing Schedule, Rule 6, says that the 
balance disclosed in the accounts is to be adjusted so as 
to exclude from it any expenditure “other than expendi- 
ture that may under section 10 be allowed 

for m computing the profits etc of a business" It is only 
expenditure that is excluded, deduction for depreciation is 
not, it seems, to be questioned, and must be allowed as 
entered in the accounts’ Para (a) is intended to make this 
clear 

(It does not appear to be necessary to make any simi- 
lar specific provision for deductions m the nature of loss on 
resale of assets etc , since disputes regarding the quantum 
of such deductions are not likely to arise frequently) 

See also notes to Para (b) below. 

Para (b) —Depredation having been provided for in 
sub-clause (a), it becomes possible to use the wide wording 
adopted in this sub-clause, t nr., that all "deductions" not 
allowed under section 10 should be added back 

The additions made by draft paragraphs (a) and (b) 
could have been made m the draft for life insurance also 
but it has not been considered necessary to make such 
changes there, for two reasons, first, the existing rule 3 
is lengthy enough, and secondly, since the bulk of life 
insurance business will now be carried on by the Life In- 
surance Corporation, a statutory body, the need for any 
detailed clarifications will not be felt 

Pora fc) — This merely simplifies the latter half of 
existing schedule, Rule 6, by incorporating the provisions 
of existing Schedule, Rule 3 (b), so as to render the refer- 
ence to that rule unnecessary 

Rule 7 

The definition of "preceding year" has been omitted it 
is covered by the definition of “ previous year " as adopted 
m the draft 

The definition of “securities" has been replaced by a 
aehmtioh of ‘investment” 

Notes to the Second Schedule 

The detailed procedure for recovery of tax has been 
given in this Schedule The draft is mainly based cn 
the provisions of the Bengal Public Demands Recovery Act 


Kf C 1 T v Calcutta Taman* Compart, (1952! 21 I T R 404 
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1913, which appears to be the most comprehensive of the 
Provincial and State Acts on the subject. Slight changes of 
substance have been made at one or two places, and the 
provisions have been embodied in a re-arranged form. 


Notes to the Third Schedule 

The Schedule does not need any comments. The pro- 
visions relating to attachment by the Collector will apply 
to distraint etc. effected by the Income-tax Officer himself. 
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Instead of the expression ' income 
the shorter expression “profits and gams 
the lines of the existing section lu. 


profits and gains”, 
» has been used, on 


Rule 2 

Slight changes have been proviso, 

guage. For example, the existing Sche > „ Th j S has 

clauses (a), (b) and (c), repeat ^ word 
been replaced by the words aggrega 


Rule 3 

The following drafting changes have been made. 

• *• w Qp>ipHule, rule 

1. The first proviso to the existmgbii « first such 
has been omitted, as it was applicable only 
computation” made under the ru . 

.. feting Schedule, rule 

2. The second proviso to the for policy holders is 

3(a) says that if any amount re the policy holders, 

not paid to or expended on behalf m me P dedu(?tl0n 1S 
then the proportion previously The pro portion has 

to be treated as a part of the . ^ gfjhs as the case may 
been described as “one-half o the Act j S not mtelli- 

be”. The reference to one- deduction allowed is four- 

gible on first reading, becaus istin g Schedule, rule 3(a). 

fi fths under the main para e f ore the amendment made 

- ^ 1- -s it stood bexore <( one _ ha l£” and the 


itths under tne mam p“*“ - % hpfore the amenuu «» ---- 

Che text of the rule, as it stood before^ 1[one _ hal£ » and the 

iy Act 25 of 1953 , contained^ ^ eases where a deduc- 
.ntention apparently was ame ndment of 1953. 
tion was allowed before the amen 

fme the new Act comes in 
Ordinarily speaking, by t ® eX isting Act as it stood 
force cases of deductions eX h aU sted. However, as a 
before 1953 will have erence to “one-half has been 

matter of caution the reteren 

retained in the dralt. 

. xx,; c Act or under the Indian IncOme- 
The words “ under *^ V er, been added in the draft, in 
tax Act, 1922” have, h°^ here a deduction under the exist- 
order to deal with cases ^ surplus un d er the new Act. 
ing Act is to be adjuste . 

. o clause (b), uses the words “secun- 

3. Existing rum a, the appr opriate word seems to 
ties or other asse ts - . g the wor d used in the existing 
be “investments , entence . The draft, therefore, uses 
Schedule, rule 6, last se 

the word “investments . 

4 Existing Schedule rule 3, clause (c), has been incpr- 

4 . Exist- ms sub-clause (c), with mmor drafting 

Zngi Sat lor the sake of precision. 

Rule 4 

This does not need any detailed comments. 
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of the tax by sufficiently resourceful and rich parties. It 
is true that the assessee has got to be safeguarded against 
oppression and at the same time, it should be seen that 
the fax is not evaded by rich parties. For this purpose, I 
am afraid, the procedure in the present Income Tax Act 
is not adequate. The draft report attempts to make several 
efforts to remedy this defect. But I do not quite agree 
with its treatment to the question of evasion. The amend- 
ment suggested in section 34 seems to me to be generous 
to the assessee. But we have got to see whether it does 
not become too generous to a wily evader at the cost of the 
‘honest tax-payers who have to bear additional burden. I 
agree that there ought to be a limit to the period for which 
j, the proceedings for taxation could be re-opened. Whatever 
limits are fixed, there ought to be a general principle laid 
down that if escape from assessment or under-assessment 
has been shown to be due to any dishonest or fraudulent 
practice of the assessee, there ought to be no limitation to 
re-open the proceedings. On the other hand, the limitation 
in ordinary cases ought not to exceed what is now prescrib- 
ed under the Act. 

With regard to the procedure of assessment and appeals, 
I agree with the proposals made. But I am not sure that 
- * che members of the Committee have given adequate con- 
sideration of the principles in French Law. Under that 
Law, in the case of assessment and realisation of provincial 
taxes, the matter is primarily within the jurisdiction of ad- 
ministrative officials. But it is provided that if any ques- 
tion of title is raised before the matter receives the sanc- 
tion of the Ministry of the Interior, the Administrative 
Ofhcer-in-Charge of the proceedings has to refer it imme- 
diately to a Civil Court after which the proceedings take 
the form of a Civil suit. Something similar to this is to be 
found in a Bengal Act, the Estate Partition Act. Under 
that Act appeals to the Civil Court are strictly limited. But 
if a question of title is raised in any stage of the pro- 
ceedings, the Collector carrying on the proceedings has got 
to stay the proceedings and refer the parties to the Civil 
Court. I think some procedure like this might be con- 
veniently provided for in the case of income tax assessment. 
There are some questions which would ultimately go from 
a Civil Court upto the High Court even under the present 
isAct. If such questions are raised at an early stage of assess- 
ment, the law may provide that the matter must be referred 
' l3 lo the Civil Court and assessment proceedings stayed 
Otherwise the assessment proceedings would be regarded 
’■as purely administrative — though under the strict control 
of the superior Administrative Officers, represented in 
France in the Council d’ estate. 

With further reference to the Income Tax Act in the 
proposals before the Tyagi Committee, I wish to add a 
few words with reference to my plea for the simplified and 
integrated procedure in. the assessment of all personal taxes, 
jj. v/ill be remembered that the new personal taxes have 
32—1 Law Com./58. 



